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In    response    to    resolutions    adopted   by    the    42nd   Montana 
Legislative   Assembly ,    your    Legislative    Council    has    completed 
seventeen   research    studies    on    various    topics    during    the 
1971-1972    interim.       The    results    of   these    studies,     together 
with    legislation   proposed    to    implement    the    Council' s    recom- 
mendations,   are    contained    in    this    publication . 

Reports    on    individual    subjects    contain    summaries    of  data 
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materials    are    on    file    in    the    Legislative    Council    office,    and 
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as    to    the    effectiveness    of   this    format. 

Respectfully    submitted. 


REPRESENTATIVE    FRANCIS    BARDANOUVE 

Chairman, 

Montana    Legislative    Council 
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INTRODUCTION 


Section  21  of  Article  VII  of  the  Montana  Constitution  was  adopted 
at  the  general  election  of  November  3,  1970  and  mandated  the  leg- 
islature to  reorganize  the  executive  branch  and  reduce  the  number 
of  executive  agencies  to  a  maximum  of  20  by  July  1,  1973.   Pursu- 
ant to  that  mandate,  the  legislature,  in  conjunction  with  the 
Governor,  enacted  the  appropriate  implementing  legislation  in  the 
1971  session  through  the  Executive  Reorganization  Act  of  1971 
(hereinafter  referred  to  as  the  Act) .   Essentially,  the  legisla- 
tion created  19  new  departments,  established  a  basic  structure  for 
the  department,  defined  its  duties  and  functions  and  provided  for 
gubernatorial  activation  of  each  department.   (See  generally  Sec- 
tions 82A-101  to  82A-2103,  R.C.M.  1947.) 

Since  each  new  executive  department  assumed  the  functions  and 
duties  of  old  departments  and  because  each  of  the  new  departments 
received  a  new  name,  countless  sections  of  the  Revised  Codes  of 
Montana  were  amended  by  implication.   Further,  there  were  many 
sections  of  the  codes  which  were  no  longer  applicable  or  were  made 
obsolete  by  the  Act. 

As  a  result,  there  was  much  left  to  be  done  after  passage  of  the 
Act.   The  Executive  Reorganization  staff  recommended  that  a  thor- 
ough recodification  of  the  lav/s  affecting  the  reorganized  depart- 
ments be  made,  and  proceeded  to  embark  upon  that  task. 

Since  these  terminal  efforts  of  the  Executive  Reorganization  staff 
would  be  primarily  legislative  in  nature,  the  Chairman  of  the  Leg- 
islative Council  appointed  a  subcommittee  of  the  Legislative  Coun- 
cil to  act  as  a  liaison  between  the  staff  and  the  legislature 
during  the  interim.   It  v;as  the  Chairman's  intent  that  the  Execu- 
tive Reorganization  staff  should  utilize  the  subcommittee  as  a 
sounding  board  and  make  it  possible  for  legislators  to  reviev/  the 
draft  legislation  as  it  was  completed  and  keep  them  apprised  of 
the  efforts  of  the  recodification. 

Since  the  subcommittee  performed  a  liaison  and  review  function, 
and  not  a  research  function  similar  to  other  Legislative  Council 
subcommittees,  it  was  decided  that  subcommittee  recommendations 
and  findings  would  not  be  made.   The  purpose  of  this  report  is 
simply  to  recount  the  activities  of  the  liaison  committee  and  to 
indicate  some  of  the  problem  areas  that  were  encountered  through- 
out the  interim. 


SUMMARY  OF  REVIEW  PROCESS 

One  of  the  primary  functions  of  the  recodification  was  to  make  -li 
the  existing  departmental  names  conform  to  the  new  agency  names  un  —r 
the  Act.   The  Act  transferred  the  functions  and  duties  of  over  100 
commissions,  bureaus  and  agencies  to  the  19  new  departments.   This 
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resulted  in  the  implied  repeal  of  all  language  referring  to  the 
abolished  agencies.   The  repeal  was  accomplished  by  inserting 
language  at  the  end  of  the  section  creating  the  new  department 
as  follows:   Unless  inconsistent  with  this  act,  any  reference  m 
the  Revised  Codes  of  Montana,  1947,  to  the  old  board  or  commission 
means  the  new  board  or  commission. 

However,  since  the  compiler  of  statutes  did  not  make  the  impliec" 
changes,  it  was  necessary  for  Executive  Reorganization  staff  to 
draft  bills  to  change  each  section  containing  a  reference  to  an 
abolished  agency  by  inserting  the  new  departmental  name.   The 
drafted  bills  would,  in  effect,  only  insert  names  of  newly  created 
departments  and  not  change  the  substance  of  the  existing  laws. 

Article  V,  Section  25  of  the  Montana  Constitution,  requires  that 
".  .  .no  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revised,  amended  or  extended  shall  be  re-enacted 
and  published  at  length. "   If  this  section  were  construed  to  apply 
to  the  renaming  legislation,  the  executive  reorganization  bills 
would  be  considerably  longer  than  those  which  simply  amended  the 
existing  statutes  by  reference. 

The  Executive  Reorganization  staff  recommended  that  each  name 
change  be  made  by  referring  to  the  Code  section  alone  and  that 
the  entire  section  not  be  printed  at  length  in  the  proposed  bill. 
They  estimated  that  a  savings  of  $60,000  could  be  made  if  the 
short-form  method  were  used.   Further,  it  was  the  opinion  of  the 
Executive  Reorganization  attorneys  that  the  short-form  method  in 
this  particular  case  was  not  covered  by  the  foregoing  constitu- 
tional requirement.   (The  legal  memo  supporting  this  position  is 
attached  as  Appendix  A. ) 

At  the  request  of  the  subcommittee,  the  Executive  Reorganization 
staff  submitted  the  question  of  the  constitutionality  of  amending 
only  the  names  by  reference  to  the  Attorney  General  (see  Appendix 
B) .   In  a  letter  opinion  to  the  staff,  the  Attorney  General  held 
that  "...  the  proposed  method  of  substitution  of  the  new  name  of 
a  department  for  the  old  name  of  a  board,  bureau,  commission  or 
agency,  without  a  change  in  duties,  is  not  violative  of  Article 
V,  Section  25,  Constitution  of  Montana."   (See  Appendix  C.) 

Pursuant  to  the  advice  of  the  Attorney  General,  the  subcommittee 
approved  the  "short- form"  method  of  amendment  and  agreed  that 
Executive  Reorganization  should  proceed  on  that  basis. 

It  was  made  clear  by  the  Attorney  General  and  agreed  to  by  Execu- 
tive Reorganization  staff  that  only  changes  in  nomenclature  would 
be  made  by  the  "short-form"  method.   The  substantive  changes  would 
all  be  made  in  accordance  with  Article  V,  Section  25. 

The  substantive  changes  to  be  made  generally  will  involve  modern- 
ization of  archaic  language,  removal  of  statutes  superseded  by 
court  or  Attorney  General  opinions,  and  changes  in  administrative 
matters  as  recommended  by  the  appropriate  department.   For  example. 


-5- 


one  of  the  purposes  of  the  Act  was  to  provide  a  system  of  central 
direction  and  control  whereby  the  policies  of  the  Governor  and  the 
legislature  may  be  executed  more  directly  and  expeditiously.   Con- 
trary to  this  purpose,  many  sections  of  the  existing  statutes  pro- 
vide for  lengthy  administrative  procedures,  v/hereas  other  statutes 
simply  vest  the  agency  with  power  to  set  up  its  own  procedures. 
Legislation  to  make  administrative  procedure  more  uniform  will  be 
submitted  by  Executive  Reorganization. 

In  addition  to  the  foregoing  changes,  relative  to  the  nevz  executive 
departments,  executive  reorganization  will  include  a  bill  to  remove 
the  transitional  language  from  the  Act  itself.   The  total  bill 
drafting  effort  will  include  19  bills  (one  for  each  new  department) 
and  the  Act  clean-up  bill.   It  is  estimated  that  each  bill  will 
contain  approximately  100  pages,  with  the  exception  of  the  Act 
clean-up  bill. 

To  supplement  and  assist  in  explanation  of  the  changes.  Executive 
Reorganization  v.'ill  include  a  summary  of  all  the  substantive 
changes  and  the  reasons  for  making  the  changes.   It  was  requested 
that  the  summary  include  an  explanation  for  the  repealed  sections 
as  well  as  the  amended  sections.   It  was  the  feeling  of  the  sub- 
committee that  legislators  will  be  better  able  to  pass  on  repealing 
legislation  if  they  are  apprised  of  the  reason  for  the  repeal. 

Furthermore,  Executive  Reorganization  assured  that  they  intended 
to  coordinate  the  recodification  with  the  appropriate  department 
head.   For  example,  the  staff  spent  a  good  deal  of  time  with  Com- 
missioner Schwinden  discussing  each  aspect  of  amendment  to  the 
statutes  governing  the  Department  of  State  Lands.   The  purpose,  of 
course,  is  to  obtain  the  concurrence  of  each  department  head  with 
the  proposed  recodification  of  the  laws  affecting  his  department. 

After  each  bill  has  been  drafted,  a  copy  will  be  distributed  to 
each  subcommittee  member  and  to  the  Legislative  Council  for  review. 
The  bill  will  then  be  typed  in  final  form,  proofed,  prefiled  and 
preprinted. 

The  Executive  Reorganization  staff  recommended  that  all  of  the 
bills  be  introduced,  passed  and  made  effective  as  soon  after  the 
session  convenes  so  that  any  later  changes  with  regard  to  an  ex- 
ecutive agency  could  refer  back  to  the  recodification.   The  sub- 
committee members  were  requested  to  sponsor  the  20  bills.   It  was 
the  intent  of  the  Executive  Reorganization  staff  that  if  each  mem- 
ber of  the  subcommittee  agreed  to  sponsor  legislation,  he  would 
spend  time  in  the  appropriate  department  gathering  information  and 
background  necessary  for  the  successful  passage  of  each  bill. 
This  decision  would,  of  course,  be  left  to  individual  members  or 
the  subcommittee.   There  were  no  commitments  from  subcommittee 
members  at  the  adjournment  of  the  final  subcommittee  meeting. 
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LIAISON  FOR  CONSTITUTIONAL  CONVENTION  COMMISSION 

The  subconunittee  also  served  as  a  liaison  group  between  the  Con- 
stitutional Convention  Coiranission  and  the  legislature.   The 
director  of  the  Coiranission  was  invited  to  several  subcommittee 
meetings  for  the  purpose  of  informing  legislators  of  the  Commis- 
sion's progress  and  to  consult  with  the  members  relative  to  con- 
vention proceedings. 
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APPFNDIX   A 
MEMO  R  A.  N  D  U  M 


^i         A^.-  r^f   1071  (Thaoter  272,  Laws  of  Montana, 
The  Executive  Reorganization  Act  of  197 i  (tnapcer  ^/  , 

1971;  Title  82A.  Chapters  1  through  21.  R.C.M.  1947)  created  nineteen  new 

executive  departments  of  govemn^nt  and  transferred  to  these  new  departments 

the  powers  and  duties  of  over  100  separate  boards,  bureaus,  connnissions.  and 

agencies.   As  a  result  there  are  now  thousands  of  sections  of  the  Revised 

codes  of  ^tontana  which  make  reference  to  agencies  of  government  that  have 

been  abolished.   I^e  powers  and  duties  of  these  former  agencies  were,  in  most 

cases,  not  changed  in  any  particular  but  merely  transferred  in  toto  to  the 

new  departments.   The  Code  sections  remain  in  effect  and  are  completely  un- 

changed  except  for  their  references  to  agencies  of  government  no  longer  in 

existence. 

The  abolition  of  the  prior  agencies  and  the  transfer  of  functions  in 
each  case  was  accomplished  by  a  general  section  delegating  the  powers  and 
duties  to  a  newly-created  agency.   Section  82A.1304.  R.C.M.  1947.  is  typical 
of  the  provisions  by  which  this  change  was  accomplished: 

The  livestock  sanitary  board,  provided  for  in  Title  46 
Chapter  2,  R.C.M.  1947.  is  abolished,  and  xts  functions 
2e  transferred  to  the  board  of  livestock.   Unless 
tnconsfstent  with  this  act.  any  reference  in  the  Revised 
codes  of  Montana,  1947,  to  the  livestock  sanitary  board 
means  the  board  of  livestock, 
in  order  to  delete  references  to  abolished  agencies  from  the  Code  and 
insert  the  correct  names  of  the  departments  now  exercising  the  functions, 
specific  changes  to  the  Code  are  being  drafted  to  change  each  section  con- 
taining  a  reference  to  an  abolished  agency  by  inserting  the  correct  name  of 
the  department  created  by  Chapter  272.   The  question  has  arisen  whether  each 
ction  so  changed  must  be  set  out  at  length  in  the  legislation  in  order  to 
.ply  with  Article  5.  Section  25  of  the  Montana  Constitution,  which  provides: 


se 
com; 
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No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,  but 
so  much  thereof  as  is  revised,  amended  or  extended 
shall  be  re-enacted  and  published  at  length. 

If  each  changed  section  must  be  set  out  at  length,  the  legislation 
will  of  necessity  be  several  hundred  pages  long. 

To  determine  this  question  the  factual  situation  must  be  surveyed. 

Chapter  272  of  the  Laws  of  Montana,  1971,  created  wholly-new  divisions 
of  government  and  transferred  to  these  newly-created  entities  functions  al- 
ready in  existence.   As  each  of  these  new  agencies  is  activated  by  Executive 
Order  (Section  6,  Chapter  272,  Laws  of  Montana,  1971),  the  fimctions  of 
previously  existing  agencies  are  transferred  to  it  and  the  prior  agency  ceases 
to  exist.   Chapter  272,  therefore,  amended  each  of  these  existing  sections  by 
removing  the  agency  to  which  it  refers  and  substituting  a  new  agency  but  it 
did  not  make  the  corresponding  name  change  in  each  section  of  the  law.   New 
legislation  which  changes  the  names  will  not,  then,  change  the  substance  of 
the  existing  laws  but  will  only  insert  the  names  of  newly-created  departments 
for  those  of  agencies  no  longer  in  existence — a  change  in  form  and  nomenclature 
but  not  of  substance. 

This  two-stage  procedure  was  necessary  because  Chapter  272  did  not  im- 
mediately change  all  of  the  functions  to  which  it  referred  from  the  old  to 
the  new  agencies.   In  order  to  achieve  an  orderly  transfer  it  permitted  the 
newly-created  departments  to  be  activated  by  Executive  Order  over  a  period  of 
two  years.   Existing  agencies  were  not  abolished  nor  were  their  functions 
transferred  until  the  authorized  Executive  Order  was  issued,  at  some  time 
between  the  effective  date  of  Chapter  272  and  December  31,  1972  (Section  6, 
Chapter  272,  Laws  of  Itontana,  1971). 

Chapter  272  has  therefore  made  the  changes  in  the  substance  of  the 
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existing  laws  which  refer  to  agencies  which  are  abolished.  The  new  legisla- 
tion will  reflect  only  changes  already  accomplished  and  insert  correct  names 
and  terminology. 

There  is  no  doubt  that  changes  of  the  kind  made  by  Chapter  272,  Laws  if 
Montana,  1971,  do  not  require  compliance  with  constitutional  provisions  like 
that  of  Article  V,  Section  25.   It  is  obviously  impossible  in  every  piece  of 
legislation  to  search  the  entire  Code  of  laws  and  make  specific  amendment  to 
every  existing  section  that  might  be  affected  by  the  new  legislation.   For 
this  reason  it  has  been  uniformly  held  that  provisions  like  Article  V, 
Section  25  apply  only  to  direct  changes  in  statutes,  and  not  to  changes 
wrought  in  statutes  by  the  enactment  of  wholly-new  and  separate  provisions 
which  incidentally  affect  the  existing  statutes.   Montana,  like  most  other 
states  having  the  same  provision,  has  held  that  the  constitutional  provision 
has  no  application  to  amendments  by  implication,  where  an  existing  statute 
is  changed  by  the  enactment  of  new  and  separate  legislation.  (King  v.  Pony 
Gold  Mining  Company.  24  Mont.  470,  62  P.  783). 

The  leading  American  decision  in  this  field  is  the  Michigan  case  of 
People  vs.  Stimer,  248  Mich.  272,  226  N.W.  893,  67  A.L.R.  552.   That  case 
involved  the  creation  of  a  new  department  of  agriculture  and  a  transfer  to 
it  of  the  powers  and  duties  of  the  then-existing  department  of  animal  industry, 
The  mode  of  transfer  was  almost  identical  with  that  used  in  Section  82A-1304, 
supra,  transferring  the  functions  of  the  Montana  Livestock  Sanitary  Board  to 
the  newly-created  Board  of  Livestock.   The  Michigan  law  provided  that  the  new 
department  of  agriculture   "shall  exercise  the  powers  and  perform  the  duties 
now  vested  by  law  in  the  Department  of  Animal  Industry. " 

The  authority  of  the  new  department  was  challenged  in  the  Stimer  case 
for  failure  to  comply  with  Article  V,  Section  21  of  the  Michigan  Constlt  ■:ior 
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which  is  substantially  idential  with  Article  V,  Section  25  of  the  Montana 

Constitution.   The  Michigan  court  said: 

...  we  do  not  understand  that  there  was  any  attempt 
or  intention  thereby  to  revise,  alter,  or  amend  the 
provisions  of  the  act  of  1919.   By  the  express  terms 
of  the  1921  enactment,  the  department  of  animal  in- 
dustry was  abolished;  and  the  powers  and  duties  of 
that  department  were  transferred  to  the  state  depart- 
ment of  agriculture.   The  portion  of  Act  181  of  the  Pub. 
Acts  of  1919  which  prescribes  these  powers  and  duties 
was  not  'revised,  altered  or  amended.'   It  still  stands 
as  a  part  of  the  statutory  law  of  the  state,  and  there- 
fore there  was  no  occasion  for  the  re-enactment  or  re- 
publication of  that  portion  of  the  statute. 

The  Stimer  case  has  been  followed  throughout  the  United  States.   The 
western  states  of  California,  Washington,  and  Wyoming  have  adopted  the  identi- 
cal rule  under  constitutional  provisions  substantially  identical  to  Itontana's 
Article  V,  Section  25.  Assets  Reconst.  Corporation  v.  Munson,  81  Cal.  App.  2d 
363,  184  P.  2d  11;  State  vs.  Ye lie,  32  Wash.  2d  13,  200  P.  2d  467;  Mahler  vs. 
Tremper  40  Wash,  2d  405,  243  P.  2d  627;  State  vs.  Pitet,  69  Wyo.  478,  243  P.  2d 
177.   The  editor  of  the  A. L.R.  annotation  of  the  Stimer  case  states: 

The  transfer  of  authority  and  the  corresponding  duties 
from  one  officer  or  body,  which  has  by  previous  enact- 
ment been  intrusted  with  the  same  particular  authority 
and  duties,  to  a  different  officer  or  body,  without  at 
the  same  time  making  any  change  whatever  in  the  authority 
and  duties  themselves,  forms  one  of  the  clearest  of  all 
situations  which  have  been  dealt  with  in  statutes  which 
have  been  attacked  as  violating  a  constitutional  require- 
ment [like  Article  V,  Section  25  of  the  Montana  Constltu- 
tionj.   (67  A. L.R.  552,569). 

The  Montana  Supreme  Court,  in  Northern  Pac.  Ry.  Co.  v.  Dunham,  108  Mont. 

338,  90  P.  2d  506,  struck  down  an  act  that  purported  to  change  the  system  of 

tax  valuations  wherever  in  the  Codes  a  property  tax  was  provided  for.   This 

was  exactly  what  the  constitutional  provision  was  intended  to  prohibit, 

namely,  laws  that  have  no  other  purpose  than  to  amend  various  statutes  without 

re-enacting  and  publishing  them  at  length. 
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If,  however,  an  act  is  independent  and  complete  within  itself,  the 
constitutional  provision  does  not  apply,  even  though  it  incidentally  amends 
by  implication  other  statutes.   An  example  of  such  an  act  is  the  statute 
that  was  in  question  in  the  Stimer  case,  supra,  or  Montana's  Executive  Re- 
organization Act,  Chapter  272,  which  has  as  its  primary  purpose  the  re- 
organization of  the  executive  branch  of  state  government,  and  thus  is 
complete  within  itself,  and  only  incidentally  amends  by  implication  other 
laws. 

Since  the  amendments  to  existing  statutes  were  actually  made  by  Chapter 
272  and  there  is  no  legal  question  of  their  validity  under  Article  V,  Section 
25,  the  only  question  remaining  is  whether  new  legislation  which  changes  only 
the  form  and  nomenclature  of  the  statutes  must  comply  with  Article  V, 
Section  25. 

That  section  applies  to  revisions  and  amendments.   The  Montana  Supreme 
Court  in  Spratt  vs.  Helena  Power  Transmission  Company,  37  Mont.  60,  94  P,  631, 
held  that  Article  V,  Section  25  applied  only  to  a  legislative  act  which  "  .  . 
is  strictly  amendatory  or  revisionary  in  its  character. " 

The  Montana  Supreme  Court  has  further  held  that  amendments  and  revisions 

are  only  those  acts  which  change  the  substance  of  existing  law.   In  State  vs. 

Leader  Company,  97  Mont.  586,  37  P.  2d  561,  the  court  said: 

An  amendment  is  a  legislative  act  designed  to  change 
some  prior  and  existing  law  by  adding  to  or  taking 
from  it  some  particular  provision. 

In  State  vs.  Cooney,  70  Mont.  355,  225  P.  1007,  the  court  said: 

Generally  speaking,  an  amendment  repeals  or  changes 
some  provision  of  a  pre-existing  law  or  adds  some- 
thing thereto. 

The  Montana  Court  has  defined  "revision"  in  much  the  same  way.   In  '  .' ty 

of  Helena  vs.  Rogan,  27  Mont.  135,  69  P.  709,  the  court  said: 
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.  .  .  revision  of  statutes  implies  a  reexamina- 
tion of  them.   A  revision  is  intended  to  take 
the  place  of  the  law  as  previously  formulated. 
(Emphasis  supplied). 

The  name  changes  contemplated  by  the  proposed  new  legislation  would 
not  be  either  amendments  or  revisions  as  defined  by  the  Montana  Supreme 
Court.   All  of  the  changes  in  the  existing  sections  of  the  law  were  made, 
and  properly  made,  by  Chapter  272  of  the  Laws  of  Montana,  1971,  now  Title  82A, 
R.C.M.  1947.   The  changes  remaining  to  be  made  do  not  repeal  or  change  the 
law  as  it  stands  after  the  enactment  of  Chapter  272,  supra.   They  will  not 
take  the  place  of  the  law  as  previously  formulated. 

It  is  therefore  clear  that : 

1.  Chapter  272  of  the  Laws  of  Montana,  1971,  now  Title  82A, 
R.C.M.  1947,  amended  many  existing  statutes  by  implication  and  did 
so  without  conflict  with  Article  V,  Section  25; 

2.  Changes  of  names,  titles,  and  nomenclature  to  make  the 
form  of  existing  statutes  conform  to  the  changes  made  by  Chapter  I 
272,  Laws  of  1971,  are  not  amendments  or  revisions  of  existing  law 
and  therefore  need  not  be  drafted  to  comply  with  the  restrictions 
of  Article  V,  Section  25  of  the  Montana  Constitution. 


I 
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APPENDIX   B 

EXECUTIVE  REORGANIZATION  OFFICE 

ROOM  235        •       STATE  CAPITOL       •        HELENA        •        MONTANA       •        59601 

FORREST  H    ANDERSON 
GOVERNOR 

ntf.  '    CF;OWLEY  GEORGE  L.  BOUSLIMAN 

DifttCTOR  - ,,,  tnttt  DEPUTY  DIRECTOR 


January  26,  1972 


The  Honorable  Robert  L.  Woodahl 
Attorney  General 
Capitol  Building 
Helena,  Montana  59601 

Dear  Mr.  Woodahl: 

The  Executive  Reorganization  Act  of  1971  (Chapter  272,  Laws  of  Montana, 
1971;  Title  82A,  R. CM.  1947)  created  nineteen  new  executive  departments  of 
govcirnment  and  transferred  to  these  new  departments  the  powers  and  duties  of 
over  100  separate  boards,  bureaus,  commissions,  and  agencies.  As  a  result, 
there  are  now  thousands  of  sections  of  the  Revised  Codes  of  Montana  which 
make  reference  to  agencies  of  government  that  have  been  abolished.   The 
powers  and  duties  of  these  former  agencies  were,  in  most  cases,  not  changed 
in  any  particular  but  merely  transferred  in  toto  to  the  new  departments.  Ihe 
Code  sections  remain  in  effect  and  are  completely  unchanged  except  for  their 
references  to  agencies  of  government  no  longer  in  existence. 

The  abolition  of  the  prior  agencies  and  the  transfer  of  functions  in  each 
case  was  accomplished  by  a  general  section  delegating  the  powers  and  duties  to 
a  newly-created  agency.  Section  82A-1304,  R. CM.  1947,  is  typical  of  the  pro- 
visions by  \Htich  this  change  was  accoiiq>lished : 

The  livestock  sanitary  board,  provided  for  in  Title  46, 
Chapter  2,  R. CM.  1947,  is  abolished,  and  its  functions 
are  transferred  to  the  board  of  livestock.   IMlcss  in» 
consistent  with  this  act,  any  reference  in  the  Revised 
Codes  of  Montana,  1947,  to  the  livestock  sanitary  board 
means  the  board  of  livestock. 

In  order  to  delete  references  to  abolished  agencies  from  the  Code  and  in« 
fiA^t  the  correct  names  of  the  departments  now  exercising  the  functions,  specific 
changes  to  the  Code  are  being  drafted  by  this  office  to  change  each  section  con- 
taining a  reference  to  an  abolished  agency  by  inserting  the  correct  name  of  the 
department  created  by  Qiapter  272.  Exao^les  of  possible  means  by  which  this  re- 
codification can  be  accomplished  are  illustrated  in  "Appendix  B"  enclosed  hereiti. 

Article  II,  Section  25  of  the  Montana  Constitution  provides: 

No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,  but 
so  much  thereof  as  is  revised,  amended  or  extended 
shall  be  re-enacted  and  published  at  length. 
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We  request  your  opinion  as  to  whether  the  above  quoted  constitutional 
provision  requires  that  the  recodification  legislation  re-enact  and  publish 
at  length  those  sections  of  the  Code  where  the  only  changes  to  be  made  in 
those  sections  are  merely  insertions  of  correct  agency  names  to  reflect  the 
name  changes  already  made  by  the  Executive  Reorganization  Act. 

It  is  estimated  that  if  the  recodification  can  be  accomplished  in  the 
proposed  manner,  it  would  save  the  state  approximately  $50,000  through  savings 
in  the  cost  of  typing,  printing,  proofing,  collating,  paper,  and  publication 
of  the  session  laws. 

Also  enclosed  is  a  copy  of  a  memorandum  written  by  our  office  on  this 
question. 


Sincerely  yours, 

WILLIAM  F.  CROWLEY,  DIRECTOR 
By: 


GEORGE  L.  BOUSLIMAN 
WFC:mmc  Deputy  Director 

Enclosures 


-15- 


Proposed   Method   #1: 

Section .      Wlierever   the  word    "cotranission"  appears   in 

sections   87-103,    87-104,    and   87-105,    R.C.M.    1947,    the  word    '■department" 
is   substituted   therefor. 

Proposed   Method   #2: 

Section .      Sections   87-103,    87-104,    and   87-105,    R.C.M.    1947, 

are  not   amended  or   revised.      ^Cherever  the  word    "commission"  appears   in 
those   sections,    the   compiler  of  the   Revised   Codes  of   bfontana   shall 
substitute   the  word    "department"  in  order   that   the   agency  name   changes 
made  by   the   Executive   Reorganization  Act   of   1971   are   accurately   reflected 
in  those    sections. 


(appendix  B   of  Mr.    Crowley's    letter   to   the  Attorney  General) 


■^tnle  of  JHontana 

(lOfficr  of  (rj|c  Attorneji  (iScnpral 

Melena  jyBOl 

March    20,     1972 


^Brui    1      WOOIJAHI 

A  r   loWNI    >     t..t  N»  NAi 


George  L.  Bousliman,  Deputy  Director 
Executive  Reorganization  Office 
State  Capitol 
Helena,  Montana    59601 

Dear  Mr.  Bousliman: 

You  have  requested  my  opinion  as  to  whether  Article  V,  section  25, 
Constitution  of  Montana,  requires  that  the  recodification  legis- 
lation re-enact  and  publish,  at  length,  those  sections  of  the  code 
where  the  only  changes  to  be  made  are  the  insertion  of  correct 
agency  names  to  reflect  the  changes  made  by  the  Executive  Reorgan- 
ization Act  of  1971. 

In  1971  the  forty-second  session  of  the  Montana  legislature  passed 
the  Executive  Reorganization  Act,  now  Title  82A,  Revised  Codes  of 
Montana,  1947,  which  created  nineteen  new  executive  departments 
of  government  and  transferred  to  these  new  departments  the  powers 
and  duties  of  over  100  separate  boards,  bureaus,  commissions  and 
agencies.   Sections  82A-1401  and  82A-1402  (2),  R.C.M.  1947,  re- 
flect the  typical  manner  in  which  this  was  to  be  accomplished: 

"There  is  created  a  department  of  military  affairs.   The 
department  head  is  the  adjutant  general  of  the  state, 
who  shall  be  appointed  and  serve  in  the  same  manner  as 
are  directors  in  section  82A-106  of  this  act.   In  addi- 
tion, the  qualifications  of  the  adjutant  general  remain 
as  prescribed  in  section  77-117,  R.C.M.  1947."   Section 
82A-1401,  supra. 

"...  (2)  The  scate  civil  defense  agency,  created  in 
Title  77,  chapter  13,  R.C.M.  1947,  is  abolished,  and  its 
functions  are  transferred  to  the  department.   Unless  in- 
consistent witli  this  act,  any  reference  in  the  Revised 
Codes  of  Montana,  1947,  to  the  state  civil  defense  agen- 
cy means  the  department  of  military  affairs."   Section 
82A-1402,  supra. 

Although  the  Executive  Reorganization  Act  of  1971  has  effectively 
abolished  a  number  of  agencies,  the  names  of  abolished  agencies 
still  appear  throughout  the  statutes. 
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Thus,  the  Revised  Codes  of  Montana  make  reference  to  a  defunct 
agency  having  certain  powers  and  duties,  when  in  fact  the  now  de- 
partment legitimately  created  under  executive  reorganization  has 
these  functions.   To  remedy  this  confusing  situation,  a  substitution 
of  the  name  of  the  new  department  for  the  name  of  the  defunct 
agency,  without  a  republication  of  the  entire  code  section,  has 
been  proposed.   The  proposition  would  read  as  follows: 


"Section 

pears  in  sections 


Wherever  the  word  'commission'  ap- 
,        ,  and        ,  the  v/ord 


'department'  is  substituted  therefor." 

The  auestion  which  then  arises  is  whether  such  a  contemplated  man- 
ner of  changing  names  would  violate  Article  V,  section  25,  Consti- 
tution of  Montana,  which  provides: 

"No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,  but  so 
much  thereof  as  is  revised,  amended  or  extended  shall  be 
re-enacted  and  published  at  length." 

In  King  v.  Elling,  24  Mont.  470,  478,  62  Pac.  783,  the  Montana  Su- 
preme Court  discussed  the  policy  considerations  behind  such  a 
constitutional  provision: 

"...  The  object  sought  to  be  attained  by  the  prohibition 
of  the  Constitution  against  amendments  by  reference  to  the 
title  only  of  the  act  to  be  amended  was  to  remedy  a  well- 
known  evil.   Many  statutes  were  amended  by  merely  strik- 
ing out  or  adding  words  or  phrases,  the  amendatory  statute 
giving  no  intimation  of  the  language  of  the  statute  so 
amended.   To  obviate  the  confusion  and  uncertainty  conse- 
quent upon  that  mode  of  amendment.  Section  25  of  Article  V 
of  the  Constitution  requires  that  the  statute  as  amended 
shall  be  re-enacted  and  published  at  length,  ..." 

In  Spratt  v.  Helena  Power  Transmission  Co.,  37  Mont.  60,  94  Pac. 
631,  635  (1908),  the  court  reiterated  essentially  the  same  under- 
lying rationale  for  the  provision: 

"The  purpose  of  the  Constitution  framers  in  adopting  sec- 
tion 25  of  Article  V  was  to  avoid  certain  formerly  well- 
known  legislative  evils.   Acts  were  passed  amending  exist- 
ing statutes  by  substituting  one  word  for  another,  or 
phrase  for  another,  or  by  inserting  or  eliminating  a 
sentence  or  part  of  a  sentence,  without  reference  to  the 
amended  statute  except  by  title.   Thus  vicious  and  unjust 
legislation  was  enacted  by  covert  means,  its  real  purpose 
being  unforeseen.   [Citations.]   'An  opportunity  was  af- 
forded for  incautious  and  fraudulent  legislation,  and 


-19- 


Mr.  George  L.  Bousliman  March  20,  19  72 


endless  confusion  was  introduced  into  the  law.   Legisla- 
tors were  often  deceived,  and  the  public  imposed  upon  by 
such  modes  of  legislation.'   [Citations.]  ...  This  sec- 
tion was  not  intended  to  embarrass  the  legislature  in  the 
discharge  of  its  lawmaking  functions,  but,  on  the  con- 
trary, it  was  intended  only  as  a  means  to  secure  a  fair 
and  intelligent  exercise  thereof.   [Citations.]   So,  if 
the  real  purpose  and  meaning  of  the  Act  be  apparent  on 
its  face,  and  if  the  legislators  and  others  be  given  true 
direction  to  the  subject  and  purpose  of  the  proposed  en- 
actment, the  constitutional  mandate  is  satisfied.  ..." 

It  does  not  appear  that  the  proposed  manner  of  changing  the  names 
of  various  departments  would  violate  the  purpose  of  the  constitu- 
tional restriction.   The  purpose  of  the  proposed  legislation  is  to 
accomplish  nominally  that  which  has  already  been  accomplished  sub- 
stantively.  The  powers  and  duties  of  the  boards,  bureaus  and  agen- 
cies have  been  transferred  by  adoption  of  the  Executive  Reorganiza- 
tion Act;  the  proposed  legislation  merely  transfers  the  appropriate 
names  to  the  existing  powers  and  duties.   It  would  appear  that  the 
legislators  are  being  given  true  direction  as  to  the  subject  and 
purpose  of  the  proposed  enactment. 

Furthermore,  such  a  provision  is  to  be  construed  liberally  so  long 
as  the  underlying  policy  rationale  is  not  violated.   As  stated  in 
Northern  Pac .  Ry.  Co.  v.  Dunham,  108  Mont.  338,  341,  90  P. 2d  506 
(1939) : 

"...  On  the  other  hand,  since  the  constitutional  provi- 
sions are  to  be  given  a  reasonable  and  liberal  construc- 
tion and  are  applicable  only  when  construed  according  to 
the  spirit  of  their  restrictions,  and  in  the  light  of  the 
evil  to  be  suppressed,  it  has  been  uniformly  held  that 
the  constitutional  prohibitions  apply  only  to  laws  which 
are  strictly  amendatory  or  revisory  in  their  character 
and  which  are  usually  unintelligible  without  reference  to 
the  former  statute  to  express  amendments  only." 

The  use  of  the  term  "strictly  amendatory"  indicates  that  an  amend- 
ment must  be  of  a  substantive  nature  in  order  to  fall  within  the 
purview  of  the  constitutional  prohibition.   An  Idaho  case,  Gilbert 
xr .  Moody ,  25  Pac.  1092,  1093,  substantiates  this  proposition.   In 
tl'.at  case,  the  defendant  alleged  that  an  act  of  the  Idaho  legisla- 
ture, amending  the  Revised  Laws  of  Idaho  by  changing  the  word 
"territory"  to  "state"  and  "comptroller"  to  "auditor",  was  in  vio- 
lation of  the  constitutional  provision  which  provided:   "No  act 
shall  be  revised  or  amended  by  mere  reference  to  its  title;  but  the 
section  as  amended  shall  be  set  forth  and  published  at  length." 
The  Idaho  court  responded  to  that  allegation  in  the  following  manner; 

"The  object  of  this  provision  is  to  prevent  obscurity. 
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confusion,  and  uncertainty  in  the  laws.   This  section 
deals  with  such  amendments  of  existing  legislation  as 
change  the  application,  force,  or  effect  of  an  act,  or 
a  portion  thereof.   The  amendments  referred  to  do  not 
change  the  application,  force,  or  effect  of  the  sections 
amended,  but  merely  change  the  words  'territory'  to 
'state,'  and  'comptroller'  to  'auditor.'   These  amend- 
ments cannot  result  in  any  ambiguity  or  uncertainty,  nor 
can  anyone  be  misled  as  to  the  purpose  of  these  amend- 
ments.  To  hold  that  each  section,  so  amended,  should 
be  published  at  length  would  be  an  unreasonable  construc- 
tion of  said  provision,  and  entail  needless  expense  upon 
the  people.  ..." 

Additional  Montana  cases  lend  credence  to  this  interpretation. 
Jtate  ex  rel.  Nagle  v.  Leader  Co.,  97  Mont.  586,  37  P. 2d  561,  563, 
(1934),  stated:   "An  'amendment'  is  a  legislative  act  designed  to 
change  some  prior  and  existing  law  by  adding  to  or  taking  from  it 
some  particular  provision."   (Emphasis  supplied.)   In  State  ex  rel. 
Corry  v.  Cooney ,  70  Mont.  355,  225  Pac.  1007,  1009  (1924),  the 
Montana  Supreme  Court  found: 

"In  legislative  parlance  'amendment'  is  an  alteration 
or  change  of  something  proposed  in  a  bill  or  estab- 
lished as  law.  ...  A  statute  which  adds  a  provision  to 
a  section  or  an  existing  statute  is  an  amendment.  ... 
GeneraMy  speaking,  an  amendment  repeals  or  changes 
some  provision  of  a  pre-existing  law  or  adds  something 
thereto.  ..." 

The  proposed  method  of  substituting  the  name  of  the  actual  depart- 
ment for  an  old  name  that  has  no  validity  since  executive  reorgan- 
ization is  not  a  change  in  the  law;  rather,  it  is  a  change  in 
nomenclature  to  reflect  a  change  that  has  already  occurred. 

Therefore,  it  is  my  opinion  that  the  proposed  method  of  substitution 
of  the  new  name  of  a  department  for  the  old  name  of  a  board,  bureau. 
commission  or  agency,  without  a  change  in  duties,  is  not  violative 
of  Article  V,  section  25,  Constitution  o^^-Montana. 


Very  trjuay   yours  ,^ 

WOODAHL 
:torney  General 
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The  Montana  Legislative  Council  recommends: 

1.       That    the    43pd   Legislative    Assembly    enact 
legislation    to    bring    hospital    and  medical 
service    corporations    under    the    jurisdiction 
of   the    Insurance    Commissioner . 


A  RESOLUTION  OF  THE  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF 
MONTANA  DIRECTING  THE  LEGISLATIVE  COUNCIL  TO  CONDUCT  A  COMPRE- 
HENSIVE STUDY  OF  THE  STATUTES  RELATING  TO  INSURANCE  TO  ASCERTAIN 
WHETHER  HEALTH  SERVICE  CORPORATIONS  SHOULD  BE  BROUGHT  UNDER  THE 
JURISDICTION  OF  THE  INSURANCE  COMMISSIONER. 


WHEREAS,  as  of  now,  health  service  corporations  are  not 
under  the  jurisdiction  of  the  insurance  commissioner,  and 

WHEREAS,  the  said  corporations  are  not  amenable  to  the  in- 
surance code.  Title  40,  R.C.M.  1947,  and 

WHEREAS,  these  programs  are  similar  to  insurance  plans  now 
covered  by  the  insurance  code.  Title  40,  R.C.M.  1947,  and  under 
the  jurisdiction  of  the  insurance  commissioner. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA: 

That  the  Legislative  Council  is  directed  to  conduct  a  com- 
prehensive study  of  the  insurance  code  statutes  to  ascertain 
whether  the  health  service  corporations  which  offer  services 
similar  to  health  insurance  plans  should  not  justifiably  be  brought 
under  the  jurisdiction  of  the  insurance  commissioner  and  submit  a 
written  report  and  any  necessary  implementing  legislation  to  the 
Forty- third  Legislative  Assembly, 

BE  IT  FURTHER  RESOLVED,  that  the  chief  clerk  of  the  House  of 
Representatives  is  directed  to  send  a  copy  of  this  resolution 
to  the  executive  director  of  the  Legislative  Council. 


I 
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In  Montana,  hospital  and  medical  service  corporations  are  reg- 
ulated as  nonprofit  corporations.   As  such,  they  are  controlled 
by  Title  15,  R.C.M.  1947,  which  provides  that  the  responsibility 
for  supervision  shall  rest  with  the  Attorney  General. 

Because  of  their  nonprofit  status,  these  corporations  are  exempt 
from  the  Montana  insurance  statutes,  including  the  2-3/4%  in- 
surance gross  premi-oms  tax.   Stock  and  mutual  insurance  corpora- 
tions which  offer  insurance  plans  similar  to  those  provided  by 
the  hospital  and  medical  service  corporations  are  under  the  super- 
vision of  the  Insurance  Commissioner.   In  addition,  even  though 
the  mutual  companies  operate  on  a  nonprofit  basis,  both  stock 
and  mutual  insurers  are  required  to  pay  the  gross  premiums  tax. 

Most  other  states  provide  that  hospital  and  medical  service 
corporations  shall  be  regulated  by  the  Insurance  Commissioner 
through  either  the  state  insurance  statutes  or  a  separate  title 
which  deals  specifically  with  these  corporations.   Fifteen 
states  also  require  them  to  pay  an  insurance  gross  premiums  tax. 

The  bill  attached  as  Appendix  A  to  this  report  would  create  a 
separate  title  in  the  Montana  statutes  placing  these  corporations 
under  the  supervision  of  the  Insurance  Comir.issioner .   However, 
under  the  provisions  of  this  bill,  the  hospital  and  medical  ser- 
vice corporations  would  continue  to  be  exempt  from  the  gross  pre- 
miums tax. 

The  following  report  on  hospital  and  medical  service  corporations 
was  prepared  by  Dr.  Patricia  P.  Douglas  of  the  Bureau  of  Business 
and  Economic  Research  at  the  University  of  Montana,  at  the  re- 
quest of  the  Insurance  Subcommittee  of  the  Legislative  Council. 
Dr.  Douglas  presented  the  preliminary  findings  of  her  study  to 
the  subcommittee  during  a  hearing  held  on  February  26,  1972. 
Representatives  of  hospital  and  medical  service  corporations 
were  present  at  that  hearing. 
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REPORT  ON  MONTANA  HEALTH  ASSOCIATIONS 
Presented  to  the  Legislative  Coinmittee  on  Insurance 


INTRODUCTION 

This  brief  report  covers  two  aspects  of  the  financial  statement 
cf  two  health  associations.  Blue  Cross  and  Montana  Physicians 
Service  (Blue  Shield) :   underwriting  results  and  solvency.   The 
report  was,  in  large  part,  prepared  without  the  supplementary 
schedules  and  auditors'  comments  contained  in  the  audit  reports; 
and  it  covers  only  the  1965-1970  period. 

Comparisons  between  Montana's  two  health  associations  and  other 
insurance  companies  writing  health  and  accident  insurance  are 
made  in  this  report.   Data  covering  other  insurance  companies 
were  derived  primarily  from  Best's  Aggregates  and  Averages, 
Property-Liability  published  by  the  A.M.  Best  Company,  one  of 
the  most  reputable  sources  of  insurance  statistics.   Because 
this  source  was  questioned  at  the  hearing,  I  have  reprinted 
below  the  full  description  of  accident  and  health  statistics 
presented  in  the  1969  A.M.  Best  report  (the  underlined  portion 
refers  specifically  to  the  questions  raised  at  the  hearing) : 

Tabulation  of  the  classification  of  admitted  assets 
by  companies,  operating  expenses  and  casualty  under- 
writing experience  by  lines  include  a  representative 
list  of  companies  which,  for  all  practical  purposes, 
are  representative  of  the  business  as  a  whole.   Life 


I 
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insurance  companies 

writing 

accident  and  health  busi- 

ness  are  excluded  f 

rom 

all 

tabulations  unless  they 

maintained 

complete 

ly  . 

segre 

gated  departments  and 

statistics 

so  that 

the 

sepa 

rate  department  figures 

could  be  developed.   (Emphasis  added.) 

Terminology  used  by  health  associations  differs  from  that  used 
by  insurance  companies.   The  following  terms  are  used  inter- 
changeably in  this  report: 


Associations 

Fees  earned 
Utilization 
Reserves 

UNDERWRITING  RESULTS 


Insurance  Companies 

Premiums  earned 

Claims 

Policyholders '  surplus 


Claims  as  a  percentage  of  total  premiums  and  claims  plus  operating 
expenses  as  a  percentage  of  total  premiums  are  two  commonly  used 
indicators  of  the  underwriting  results  of  insurance  comnanies  and 
health  associations. 
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Claims  as  a  percentage  of  premiums.   The  range  for  Blue  Shield 
was  86  to  91  percent  during  the  1965-1970  period.   Ignoring 
the  results  for  1969  when  the  fiscal  period  was  changed,  the 
range  for  Blue  Cross  was  79  to  88  percent.   The  range  for  both 
companies  was  very  similar  to  that  for  50  mutual  companies 
writing  group  accident  and  health  insurance.   (Mutual  companies 
were  selected  for  comparison  because  their  organizational  struc- 
ture closely  parallels  that  of  nonprofit  health  associations.) 

Claims  plus  operating  expenses  as  a  percentage  of  premiums. 
During  the  1965-1970  period,  claims  plus  operating  expenses 
averaged  100  percent  of  premiums  earned  for  Blue  Shield  and  99 
percent  for  Blue  Cross.   Again,  this  was  very  close  to  the  ex- 
perience of  50  mutual  companies  writing  group  accident  and 
health  insurance. 

Conclusion.   From  1965  to  1970,  the  underwriting  results  for 
Blue  Cross  and  Blue  Shield  were  very  comparable  to  that  of  mutual 
companies  writing  group  accident  and  health  insurance. 

FINANCIAL  SOLVENCY 

In  comparison  to  insurance  companies  writing  accident  and  health 
insurance,  both  Blue  Cross  and  Blue  Shield  (particularly  Blue 
Cross)  write  a  very  large  premium  volume  in  relation  to  total 
assets.   On  average.  Blue  Shield  wrote  $1.3  8  in  premiiims  for 
every  $1.00  of  assets.   The  ratio  was  even  higher  for  Blue  Cross — 
$3.56  in  premiums  for  every  $1.00  of  assets.   In  contrast,  most 
insurance  companies  write  from  $.70  to  $.90  in  premiiims  for  each 
$1. 00  of  assets. 

Generally  speaking,  if  an  insurance  company  writes  an  abnormally 
high  premium  volume  in  relation  to  total  assets,  their  policy- 
holder surplus  is  also  high  in  relation  to  total  assets — the 
higher  the  risk  assumption,  the  higher  the  necessary  cushion 
(surplus) .   Blue  Shield  did,  in  fact,  maintain  reserves  higher 
than  the  industry  average  in  order  to  better  support  the  company's 
high  premium  volume;  policyholders'  surplus  averaged  62  percent 
of  total  assets  during  the  1965-1970  period,  compared  to  the  26 
percent  industry  average.   For  Blue  Cross,  however,  reserves 
averaged  only  11  percent  of  total  assets,  considerably  below 
the  industry  average.   Furthermore,  if  Blue  Cross  had  experienced 
a  21  percent  increase  in  claims  during  1970,  its  reserves  would 
have  been  reduced  to  zero. 

Conclusion.   Considering  the  high  premium  volume  and  the  low 
reserves  in  relation  to  total  assets.  Blue  Cross  might,  if  claims 
rise  materially,  experience  financial  dif f iculties--a  repeat  of 
their  experience  in  1953  when  they  were  forced  to  defer  payments 
to  many  hospitals  in  the  state. 

Blue  Shield  also  writes  a  large  premium  volume  in  relation  to 
total  assets.   However,  its  reserve  base  appears  to  provide  ad- 
equate financial  support  for  the  yearly  premium  volxime. 
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ADDENDUM 
REPORT  ON  MONTANA  HEALTH  ASSOCIATIONS 

Information  contained  in  the  financial  statements  of  Blue  Cross 
and  Blue  Shield  does  not  provide  a  conclusive  case  for  or 
against  the  regulation  and  taxation  of  these  two  associations. 
Financial  data  can  be  interpreted  in  many  ways  and  it  is  dif- 
ficult to  prove  which  interpretation  is  the  "correct"  one. 
Furthermore,  the  justification  for  not  taxing  or  regulating 
these  associations  developed  from  some  historical  circumstances 
rather  than  from  the  nature  of  their  financial  position.   This 
addendum  summarizes  the  limitations  of  financial  data  and  dis- 
cusses the  historical  justification  for  the  current  regulatory 
and  tax  status  of  Blue  Cross  and  Blue  Shield.   In  addition, 
this  addendum  provides  some  arguments  for  changing  the  current 
tax  and  regulatory  status  of  these  associations. 

LIMITATIONS  OF  FINANCIAL  ANALYSIS 

In  general,  accounting  procedures  and,  more  specifically,  types 
of  expenses  incurred  vary  by  type  of  company  and  by  type  of  in- 
surance written.   For  example,  the  health  and  accident  section 
of  the  1969  A.M.  Best  report  shows  statistics  for  two  types  of 
companies  (stock  and  mutual)  and  two  types  of  policies  (group 
and  all  other) .   Claims  as  a  percentage  of  total  assets  or  op- 
erating expenses  as  a  percentage  of  total  assets  varied  consid- 
erably among  these  four  accident  and  health  classifications. 
For  example,  operating  expenses  as  a  percentage  of  total  pre- 
nixoms  varied  from  a  high  of  38.8  percent  (stock  companies 
V7riting  other  accident  and  health  policies)  to  a  low  of  10.9 
percent  (mutual  companies  writing  group  accident  and  health) . 
Trying  to  select  one  of  these  four  (or  an  average  of  all  four) 
as  a  standard  against  which  to  measure  the  performance  of  Blue 
Cross  and  Blue  Shield  is  a  difficult  task,  and  the  selection  of 
any  single  one,  or  the  average  of  all  four,  is  open  to  question. 

The  same  is  true  of  the  other  criterion  of  underwriting  perform- 
ance, claims  as  a  percentage  of  total  premiums.   The  1969  A.M. 
Best  report  referred  to  earlier  shows  that  the  ratio  of  claims 
-o  total  premiums  ranged  from  51.1  percent  (stock  companies 
writing  other  accident  and  health)  to  88.6  percent  (mutual  com- 
panies writing  group  accident  and  health) . 

That  the  sample  with  the  highest  expense  ratio  (stock  companies 
writing  other  accident  and  health)  also  shows  the  lowest  under- 
writing ratio  is  no  accident.  The  sample  with  the  lowest  expense 
ratio  also  has  the  highest  underwriting  ratioJ  These  statistical 
variations  reflect  differences  among  types  of  companies  and  types 
of  insurance.  Therefore,  as  pointed  out  earlier,  it  is  difficult 
to  pick  one  measure  of  performance  or  one  type  of  company  against 
which  to  examine  the  performance  of  Blue  Cross  and  Blue  Shield. 

Because  the  measures  cited  above  lack  comparability,  a  better 
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standard  of  performance  is  underwriting  profit  or  loss  (total 
premiums  less  operating  expenses  and  claims)  as  a  percentage  of 
premiums  earned.   As  exhibit  1  shows,  neither  Blue  Cross  nor 
Blue  Shield  consistently  out-performed  mutual  and  stock  in- 
surance companies  writing  accident  and  health  insurance.   It 
is  still  impossible,  however,  to  determine  from  these  under- 
writing results  whether  or  not  Blue  Cross  and  Blue  Shield 
should  be  regulated  or  taxed.   That  determination  requires  an 
exaiTiination  of  the  nistorical  development  of  these  associations 
as  well  as  the  current  need  to  monitor  health  delivery  systems 
at  the  state  level. 

HISTORICAL  DEVELOPMENT  OF  THE  BLUES 

Blue  Cross  and  Blue  Shield  plans  were  first  initiated  during  the 
19  30s  when  private  carriers  were  not  offering  surgical  and  hospi- 
tal benefits.   Understandably,  then,  these  plans  were  given 
special  regulatory  and  tax  treatment;  they  provided  hospital 
and  surgical  coverage  at  a  time  when  many  people  desperately 
needed  the  service.   But  the  offerings  of  private  carriers  have 
expanded  considerably  since  then,  and  now  include  policies  sim- 
ilar to  those  offered  by  the  Blues.  ■'- 

Should  Montana  continue  to  provide  preferential  tax  and  regulatory 
status  to  one  type  of  carrier  providing  hospital  and  surgical 
benefits?   Answering  the  question  affirmatively  implies:   1)  that 
the  benefits  provided  by  the  Blues  can  be  easily  distinguished 
from  that  provided  by  insurance  companies  and/or;  2)  these  associ- 
ations have  some  unique  organizational  or  operational  character- 
istics.  Neither  implication  has  any  emperical  support.   The 
Blues  frequently  argue  (as  they  did  in  the  hearing  on  February  26) 
that  they  compete  directly  with  all  other  companies  offering 
health  and  accident  insurance;  then  their  benefits  cannot  be  too 
unique.   Then,  too,  the  "nonprofit"  status  is  certainly  not 
unique  to  them  since  mutual  insurance  companies  operate  on  this 
same  basis. 

IConsider  the  analogy  of  commercial  banks  and  savings  and  loan 
associations.   Savings  and  loan  associations  (S  &  Ls)  began  at 
a  time  when  commercial  banks  were  providing  poor  service  to  the 
small  saver.   Thus,  S  &  Ls  filled  a  desperately  needed  void  in 
the  area  of  financial  services  and  were,  accordingly,  given 
special  tax  treatment  and  regulatory  status.   But  gradually 
banks  began  offering  services  to  the  small  depositor  and  S  &  Ls 
began  competing  directly  with  commercial  banks.   As  these  changes 
have  occurred  so  has  the  regulatory  and  tax  status  of  S  &  Ls : 
in  19  66  they  were  first  subjected  to  direct  controls  on  rates 
paid  depositors  and,  in  1951,  they  began  paying  federal  income 
taxes.   The  analogy  illustrates  that  the  federal  government  and 
state  governments  as  well  frequently  use  taxation  and  regulatory 
controls  as  incentives  for  firms  to  provide  needed  public 
services.   But  when  the  incentives  are  no  longer  needed  or  when 
they  impede  free  competition,  they  should  be  changed. 
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Some  associations,  Blue  Cross  in  Montana,  are  unlike  insurance 
companies  in  one  respect:   they  maintain  low  reserves  in  relation 
to  total  assets.   According  to  these  associations,  substantial 
reserves  are  unnecessary  because  hospitals  and  physicians  rep- 
resent their  "cushion  against  catastrophy , "  i.e.,  if  the  going 
gets  tough,  hospitals  simply  do  not  collect  the  fees.   If  that 
is,  in  fact,  always  true,  then  one  can  turn  the  argument  around 
and  suggest  that  other  health  associations  who  maintain  high 
reserves.  Blue  Shield  in  Montana  (with  its  reserves  of  62  per- 
cent of  total  assets)  ,  are  overcharging  the  consximer  and  op- 
erating much  like  a  profit-making  firm  does  when  it  builds  up 
retained  earnings. 

The  point  is:   if  reserves  are  not  needed,  fine,  regulate  the 
associations  so  that  the  public  can  be  assured  of  minimum 
charges.   If,  on  the  other  hand,  reserves  are  necessary,  then 
there  is  no  difference  between  these  associations  and  other 
insurance  companies;  regulatory  controls  should  be  imposed  to 
insure  adequate  protection  for  the  subscribers. 

One  can  argue  both  sides  of  the  issue,  but  one  cannot  support 
both  positions  simultaneously--one  minute  arguing  that  reserves 
are  unnecessary  in  view  of  the  relationship  with  hospitals  and/or 
doctors,  and  the  next  maintaining  that  an  underwriting  gain  is 
important  in  order  to  build  up  the  required  reserves. 

MONITORING  THE  HEALTH  DELIVERY  SYSTEM 


I 
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As  was  pointed  out  during  the  hearing,  the  federal  government 
may  institute  some  form  of  national  health  insurance.   Until 
then,  and  even  afterwards,  the  states  have  a  responsibility  to 
monitor  the  health  delivery  system.   Part  of  that  system  is 
now  controlled  via  regulations  on  insurance  companies  operating 
within  state  boundaries.   But  one  part,  that  relating  to  the  non- 
profit health  associations,  is  not  controlled.   Since  the  doctors 
and  hospitals  providing  the  service  also  play  an  important  role 
in  determining  fees  charged  and  the  like,  a  careful  monitoring 
system  is,  in  my  opinion,  absolutely  necessary.   A  few  basic 
policy  questions  are  listed  below: 

1.  How  effectively  does  the  utilization  review 
process  work  in  Montana?   There  is  evidence 
that  in  some  states  sxxbstantial  overutiliza- 
tion  of  hospital  and  medical  facilities  occurs. 

2.  What  kinds  of  costs  are  included  in  the  fee 
schedule?   Some  associations  do  not  directly 
reimburse  for  research  costs.   There  is  reason 
to  believe,  however,  that  in  some  states  re- 
search costs  may  be  comingled  indirectly  with 
patient  care  and  thus  become  reimbursable. 

3.  What  basis  does  Blue  Cross,  for  example,  use 
in  selecting  hospitals?  Does  that  selection 
process  include  such  things  as  a  review  of 
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the  hospital  budget,  insistence  upon  imiform 
accounting  practices,  and  implementation  of 
cost-savings  devices? 

4.  Are  hospitals  and  physicians  disclosing  their 
financial  and  operational  details  (related  to 
Blue  Cross  and  Blue  Shield  programs)  to  the 
public?   The  published  financial  reports  that 
I  have  seen  are  certainly  not  an  adequate 
public  explanation  of  either  plan. 

5.  What  consideration  has  been  given  to  protecting 
the  public  from  improper  charges?   Patients  may 
be  charged  for  hospitalization  they  do  not  need, 
or  for  brand  name  drugs  when  generic  drugs 
would  be  less  costly. 

This  list  could  be  expanded,  but  even  this  limited  list  indicates 
that  if  Montana  intends  to  monitor  the  health  delivery  system 
in  this  state,  these  questions  must  be  answered  to  the  satisfac- 
tion of  the  public  who  subscribes  to  these  plans.   I  doubt  that 
these  questions  can  be  answered  without  direct  regulatory  con- 
trols over  both  associations. 
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APPENDIX  A 


BILL  NO, 


INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  FOR  A  NEW  CHAPTER  IN  TITLE 
40,  R.C.M.  19  47,  PROVIDING  FOR  THE  REGULATION  OF  NONPROFIT 
HOSPITAL,  MEDICAL-SURGICAL  AND  HEALTH  SERVICE  ORGANIZATIONS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Purpose.   It  is  the  policy  of  the  Legislative 
Assembly,  and  the  intent  and  purpose  of  this  chapter  to  promote 
the  availability  of  and  regulate  hospital  care,  medical-surgical 
care,  dental  care,  and  other  health  services  on  a  voluntary  non- 
profit prepaid  basis,  and  to  thereby  promote  and  protect  the 
health  and  welfare  of  the  people  of  the  state  of  Montana. 


Section  2.   Definitions, 
text  otherwise  requires: 


In  this  chapter,  unless  the  con- 


(1)   "Hospital  service  plan"  shall  mean  any  form  of  organ- 
ization or  any  arrangement  whereby  any  person  or  corporation 
undertakes  responsibility  to  provide: 

(a)  maintenance  and  care  in  a  hospital  including  but  not 
limited  to  nursing  care,  drugs,  medicines,  supplies,  psychotherapy, 
transportation  and  use  of  facilities  and  appliances; 

(b)  reimbursement  of  the  beneficiary  or  subscriber  for,  but 
without  requiring  that  he  first  pay,  expenses  incurred  for  any 

of  the  above  items  or  the  costs  and  expenses  incurred  for  profes- 
sional medical  services  rendered  during  hospitalization. 

(2}   "Health  care  service  plan"  shall  mean  any  form  of  or- 
ganization or  arrangement  whereby  any  person  undertakes  respon- 
sibility to  provide,  arrange  for,  pay  or  reimburse  any  part  of 
the  cost  of  any  health  care  service  for  a  consideration  consisting 
in  part  of  prepaid  or  periodic  changes. 

(3)  "Health  care  service"  means  any  service  included  in  the 
furnishing  to  any  person  of  medical,  surgical  or  dental  care 
treatment;  or  hospitalization  or  incident  to  the  furnishing  of 
such  care  or  hospitalization,  as  well  as  the  furnishing  to  any 
person  of  services  purporting  to  constitute  any  system  of  al- 
leviating, curing,  or  healing  human  illness  or  injury. 

(4)  "Member"  shall  mean  a  person  who  has  been  enrolled  as 
a  subscriber  or  a  family  dependent  of  a  subscriber  to  a 
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hospital  or  health  care  service  plan  and  is  entitled  under  the 
membership  contract  issued  by  such  plan  to  receive  health  care 
services. 

(5)  "Contract"  shall  mean  any  contract,  or  in  the  absence 
cf  a  written  contract,  any  other  written  description  of  rights 
c.nd  benefits  enjoyed  by  members  of  the  plan,  issued  by  a  hospi- 
tal or  health  care  service  corporation. 

(6)  "Advertising"  shall  mean  communication  to  the  public 
or  any  segment  thereof  by  means  of  radio,  television,  newspaper, 
m.agazine,  periodical,  brochure,  pamphlet,  circular,  or  any  other 
means,  information  purporting  to  relate  to  or  describe  a  service 
plan  or  the  costs  or  benefits  thereof,  if  such  communication  is 
intended  to  cause,  or  may  reasonably  be  expected  to  cause,  recip- 
ients to  become  interested  in  becoming  members  of  a  service  plan; 
provided  however,  that  annual  reports,  written  addresses, 
articles,  statistical  reports,  reports  of  surveys  or  research 
studies  and  similar  documents  shall  not  be  deemed  to  constitute 
advertising  unless  used  for  the  purpose  of  attracting  members 

to  enroll  in  a  service  plan. 

(7)  "Solicitation"  shall  mean  any  communication,  written 
or  oral,  in  person  or  by  means  of  telephone,  radio,  television, 
newspaper,  magazine,  periodical,  brochure,  circular,  or  otherwise, 
of  any  offer  of  coverage  in  a  service  plan,  or  invitation,  or 
request  to  enroll  in  a  service  plan,  or  attempt  to  obtain  con- 
sideration for  the  coverage  of  a  service  plan,  or  any  other 
device,  the  apparent  purpose  or  reasonable  effect  of  which 
would  be  to  induce  the  recipient  thereof  to  enroll  in,  or  pay 
c.ny  consideration  for  the  coverage  provided  by,  a  service  plan. 

Section  3.   Incorporation  and  organization — exemptions. 
(1)   Any  nonprofit  corporation  heretofore  or  hereafter  organized 
under  the  laws  of  the  state  of  Montana  for  the  purpose  of  estab- 
lishing, maintaining,  and  operating  a  nonprofit  plan,  whereby 
prepaid  hospital  care,  medical-surgical  care,  and  other  health 
services  are  made  available  to  persons  who  become  subscribers 
to  such  plan  or  plans  under  a  contract  with  the  corporation,  shall 
be  subject  to  and  be  governed  by  the  provisions  of  this  chapter, 
s.nd,  except  as  hereinafter  otherwise  specifically  provided,  shall 
rot  be  subject  to  the  laws  of  this  state  relating  to  insurance  or 
insurance  companies. 

(2)   The  provisions  of  this  chapter  shall  not  apply  to  any 
hospital  or  health  care  service  plan  operated  by  an  insurer,  or 
e.   fraternal  benefit  society,  while  such  plan  is  so  operated  with- 
in the  scope  of  the  current  certificate  of  authority  issued  by 
the  insurance  commissioner  and  governed  by  the  state  insurance 
code,  or  to  such  a  plan  operated  under  a  trust  fund  negotiated 
by  collective  bargaining  between  an  employer  and  a  labor  organ- 
ization, as  those  terms  are  defined  below  or  established  and 
operated  by  an  employer  for  his  employees;  provided  that: 

(a)   The  charges  for  the  hospital  or  health  care  service 
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are  paid  entirely  by  the  trust  fund,  or  entirely  by  the  employer, 
or  join-cly  by  employer  and  employees;  and 

(b)  No  persons  other  than  employees  of  the  employer,  or 
their  family  dependents,  are  eligible  to  become  members  of  the 
hospital  or  health  care  service  plan,  and 

(c)  The  plan  xs  not  advertised  nor  solicited  except  to 
persons  eligible  to  subscribe  to  the  plan.   "Employer"  shall 
mean  any  person  acting  directly  as  an  employer  or  indirectly  in 
the  interest  of  an  employer  in  relation  to  an  employee  hospital 
or  health  care  service  plan,  and  includes  a  group  or  association 
of  employers  acting  for  an  employer  in  such  capacity.   "Labor 
organization"  shall  mean  any  labor  union  which  exists  for  the 
purpose,  in  whole  or  in  part,  of  negotiating  with  an  employer 
concerning  an  employee  hospital  or  health  care  service  plan,  or 
other  matters  incidental  to  employment  relationships.   "Employee" 
shall  mean  any  individual  employed  by  an  employer,  or  any  family 
dependent  of  such  individual. 

(3)   This  chapter  shall  not  apply  to  nor  govern  any  corpor- 
ation which  is  organized  for  profit,  which  contemplates  any 
pecuniary  gain  to  its  shareholders  or  members,  or  which  conducts 
or  is  authorized  by  its  articles  of  incorporation  to  conduct  any 
business  whatsoever  on  a  profit  basis.   This  chapter  shall  not 
authorize  nor  be  construed  to  authorize,  directly  or  indirectly, 
any  corporation  to  operate  a  hospital  or  health  service  plan  on 
a  profit  basis.   No  corporation  subject  to  the  provisions  of 
this  chapter  shall  own  or  operate  any  hospital  nor  engage  in  any 
business  other  than  that  of  establishing,  maintaining  and  operating 
a  nonprofit  hospital  or  health  service  plan. 

Section  4.   Formation  of  nonprofit  hospital  and  health  care 
service  plan  corporations.   (1)   Any  corporation  heretofore  or 
hereafter  organized  under  the  laws  of  the  state  of  Montana  without 
capital  stock  for  the  sole  purpose  of  maintaining  and  operating 
a  hospital  or  health  care  service  plan,  as  provided  in  this 
chapter,  and  which  does  not  contemplate  pecuniary  gain  or  profit 
to  its  members,  may  undertake  and  operate  a  plan  for  rendering 
hospital,  medical- surgical  or  health  care  service  to  its  sub- 
scribers under  and  subject  to  the  provisions  of  this  chapter. 

(2)  Persons  desiring  to  form  a  nonprofit  hospital  or  health 
care  service  corporation  shall  incorporate  pursuant  to  the  pro- 
visions of  this  chapter  and  the  provisions  of  Title  15,  chapter 
23,  R.C.M.  1947,  so  far  as  the  provisions  of  said  chapter  23  are 
applicable  and  not  inconsistent  with  this  chapter. 

(3)  In  addition  to  the  contents  required  or  permitted  by 
the  general  corporation  laws  of  this  state  relating  to  nonprofit 
corporations,  the  articles  of  incorporation  of  any  corporation 
shall  comply  with  the  following: 

(a)   The  name  of  the  corporation  shall  not  include  the  words 
"insurance,"  "casualty,"  "surety,"  "mutual,"  or  any  other  words 
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c.escriptive  of  the  insurance,  casualty,  or  surety  business.   The 
corporate  name  of  any  corporation  to  be  formed  under  this  chapter 
shall  not  be  the  same  as,  or  deceptively  similar  to,  the  name  of 
c.ny  other  corporation  authorized  to  do  business  in  this  state; 
e.nd 

(b)   The  statement  of  purposes  shall  be  in  conformity  with 
the  provisions  of  this  chapter. 

(4)  Any  such  corporation  heretofore  organized  whose  ex- 
isting articles  of  incorporation  shall  not  be  in  substantial  con- 
formity with  this  chapter  shall  forthwith  cause  to  be  adopted 
and  filed,  as  herein  required,  such  amendments  thereto  as  shall 
be  necessary  to  effect  substantial  compliance  herewith. 

(5)  The  property  and  lawful  business  of  every  such  corpor- 
ation subject  to  the  provisions  of  this  chapter  shall  be  held 
and  managed  by  a  board  of  trustees  or  directors  with  such  powers 
and  authority  as  shall  be  necessary  or  incidental  to  the  complete 
execution  of  the  purposes  of  each  such  corporation  as  limited  by 
its  articles  or  the  bylaws.   No  such  board  shall  be  less  than  ten 
(10)  nor  more  than  twenty- four  (24)  in  number. 

Section  5.   Certificate  of  authority.   (1)   No  corporation 
shall  establish,  maintain  or  operate  a  nonprofit  service  plan 
as  authorized  by  the  provisions  of  this  chapter  unless  it  shall 
first  have  procured  a  certificate  of  authority  from  the  commis- 
sioner of  insurance  of  this  state  for  the  establishment,  main- 
tenance and  operation  of  said  service  plan. 

(2)  No  corporation  siibject  to  the  provisions  hereof  shall 
deliver  or  issue  for  delivery  in  this  state  any  subscription 
certificate  or  membership  certificate  describing  the  health 
benefits  available  thereunder,  or  any  endorsement,  rider,  or 
application  which  becomes  a  part  thereof,  until  a  copy  of  the 
form  and  the  schedule  of  rates,  dues,  fees,  or  other  periodic 
charges  applicable  thereto,  to  be  paid  by  subscribers  or  members, 
have  been  filed  with  the  commissioner;  nor  shall  any  such  certif- 
icate, endorsement,  rider,  or  application  be  used  until  the  ex- 
piration of  thirty  (30)  days  after  the  filing  thereof,  unless  the 
commissioner  shall  sooner  give  his  written  approval  thereto. 

The  commissioner  shall  notify,  in  writing,  the  corporation  which 
has  filed  any  such  form  if  it  does  not  comply  with  the  require- 
nents  of  law,  or  if  it  contains  any  provision  which  is  deceptive 
and  ambiguous  or  misleading,  specifying  the  reasons  for  his 
opinion.   In  all  other  cases  the  commissioner  shall  give  his  ap- 
proval. 

(3)  After  the  expiration  of  such  thirty  (30)  days  from  the 
filing  of  any  such  form,  or  at  any  time  after  having  given  writtei 
approval  thereof,  the  commissioner,  after  a  hearing  of  which  at 
^east  ten  (10)  days  written  notice  has  been  given  to  the  corpora- 
tion issuing  such  form,  may  withdraw  approval  if  he  finds  said 
:-orm  is  being  offered  to  the  public  by  means  of  advertising,  com- 
nunications,  or  dissemination  of  information  which  is  deceptive 


-39- 


or  misleading.   Such  disapproval  shall  be  effected  by  written 
order  of  the  coininissioner ,  which  shall  state  the  grounds  for  dis- 
approval and  the  dare,  not  less  than  thirty  (30)  days  after  such 
hearing  when  the  withdrawal  of  approval  shall  become  effective. 

Section  6.   Conditions  for  issuance  of  certificate  of 
authority.   The  commissioner  of  insurance  shall  not  issue  or  re- 
new his  certificate  of  authority  to  any  corporation  proposing 
to  establish,  maintain  or  operate  a  nonprofit  service  plan  until 
such  corporation  shall  have  established: 

(1)  That  with  regard  to  hospital  service  corporations  the 
corporation  has  entered  into  contracts  with  hospitals  in  the 
state  of  Montana,  holding  certificates  of  approval  issued  by  the 
state  department  of  health  and  environmental  sciences,  and  having 
an  aggregate  bed  capacity  sufficient  to  render  the  services  con- 
templated to  be  furnished  under  the  hospital  service  plan  to 
persons  in  the  state  of  Montana. 

(2)  That  the  contract  proposed  to  be  entered  into  by  such 
corporation  with  those  who  may  become  subscribers  is  not  such 
as  will  work  a  fraud  or  injustice  upon  such  subscribers  or  any 
person. 

(3)  That  a  schedule  of  rates,  dues,  fees  or  other  periodic 
charges  to  be  paid  by  subscribers  has  been  filed  with  the  com- 
missioner.  The  same  shall  not  be  such  as  will,  after  providing 
for  such  legal  reserves  as  are  required  by  section  9  of  this  chap- 
ter, result  in  profit  to,  or  in  the  accumulation  of  excessive  re- 
serves or  surpluses  by  such  corporation  and  are  such  as  will  en- 
able such  corporation  to  furnish  or  provide  the  services  which 

it  proposes  to  make  available  to  its  beneficiaries  and  subscribers 
without  impairment  of  its  legal  reserves  and  without  a  constant 
depletion  of  the  assets  of  such  corporation.   A  reserve  or  surplus 
over  and  above  all  approved  and  required  reserves  in  an  amount  in 
excess  of  the  average  annual  gross  income  of  such  corporation  for 
the  immediately  preceding  three  (3)  calendar  years  shall  be  prima 
facie  an  excessive  accumulation. 

Section  7.   Filing  annual  operating  statement.   Every  cor- 
poration subject  to  the  provisions  of  this  chapter  shall  annually, 
on  or  before  March  1,  file  in  the  office  of  the  commissioner  a 
statement  verified  by  at  least  two  (2)  of  the  principal  officers 
of  said  corporation,  showing  its  condition  and  affairs  as  of  the 
December  31  then  next  preceding,  which  shall  be  in  such  form  as 
shall  be  required  by  said  commissioner  and  shall  contain  state- 
ments relative  to  the  matters  required  to  be  established  as  a 
condition  precedent  to  maintaining  or  operating  a  nonprofit  ser- 
vice plan  and  to  other  matters  as  said  commissioner  shall  pres- 
cribe. 

Commencing  with  the  annual  statement  to  be  filed  on  or  before 
March  1,  the  commissioner  shall  require  the  payment  of  a  fee  for 
filing  such  statement.   On  or  before  February  1,  the  commissioner 
shall  certify  to  each  such  corporation  holding  a  certificate  of 
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authority  under  section  5,  the  amount  of  the  fee  to  be  paid  by 
:.t  pursuant  to  this  section.   The  total  amount  of  fees  and 
charges  to  be  collected  by  the  commissioner  from  corporations 
subject  to  this  chapter  shall  be  determined  by  the  commissioner 
according  to  the  schedule  contained  in  section  40-2726,  R.C.M. 
1947. 

Section  8.   All  acquisition  costs  in  connection  with  the 
solicitation  of  subscribers  to  such  service  plans  shall  at  all 
times  be  subject  to  the  approval  of  the  commissioner  of  insur- 
ance, and  the  administrative  expenses  for  any  calendar  year  of 
any  such  corporation  organized  under  this  chapter,  including 
acquisition  costs,  shall  be  limited  to  twenty-five  percent  (25%) 
cf  the  aggregate  amount  of  rates,  dues,  fees  and  other  periodic 
charges  actually  received  during  that  year.   If  the  commissioner 
shall  find  that  the  administrative  expenses  exceed  the  amount 
above  stated,  such  finding  shall  be  sufficient  ground  to  justify 
the  commissioner  in  revoking  his  consent  to  the  establishment, 
maintenance  and  operation  by  such  corporation  of  the  service  plan. 

Section  9.   Reserves.   (1)   No  corporation  subject  to  pro- 
vision of  this  chapter  shall  be  permitted  to  do  any  business  in 
this  state  unless,  in  addition  to  the  other  requirements  of  law, 
it  shall  have  and  maintain  liquid  reserves  in  an  amount  not  less 
than  five  percent  (5%)  of  the  corporation's  subscription  income 
collected  in  the  preceding  year  not  exceeding  two  million  dollars 
($2,000,000),  plus  two  and  one-half  percent  (2-1/2%)  of  such  in- 
come exceeding  two  million  dollars  ($2,000,000)  but  not  exceeding 
ten  million  dollars  ($10,000,000),  plus  one  percent  (1%)  of  such 
income  exceeding  ten  million  dollars  ($10,000,000);  but,  in  no 
event  shall  such  reserves  be  less  than  fifty  thousand  dollars 
($50,000).   All  corporations  subject  to  the  provisions  of  this 
chapter  shall  place  on  deposit  with  the  commissioner  a  guarantee 
fund  of  cash  or  approved  securities  in  an  amoujit  determined  by 
such  formula,  but  not  less  than  fifty  thousand  dollars  ($50,000) 
nor  more  than  one  hundred  fifty  thousand  dollars  ($150,000).   Any 
amount  of  said  liquid  reserves  required  by  this  subsection  in  ex- 
cess of  one  hundred  fifty  thousand  dollars  ($150,000)  shall  be 
maintained  by  the  corporation  at  all  times,  but  shall  not  be  re- 
quired to  be  placed  on  deposit  with  the  insurance  commissioner. 

(2)   The  cash  or  securities  representing  the  guarantee  fund 
raquired  by  this  section  shall  be  deposited  with  the  commissioner 
wio  shall  give  receipts  for  all  securities  so  deposited  with  him 
tD  the  corporation  depositing  them.   It  shall  be  the  duty  of  the 
commissioner  upon  the  receipt  of  such  securities  to  forthwith 
deposit  the  same  in  the  presence  of  an  authorized  officer  of  the 
depositing  corporation,  in  a  safety  deposit  box,  accessible  only 
to  the  commissioner  or  his  representative  who  may  be  an  employee 
of  the  insurance  department  or  a  designated  trust  officer  of  the 
depository  and  an  authorized  officer  of  the  corporation,  in  the 
vault  of  any  bank,  trust  company,  or  safety  deposit  company  in  the 
state  of  Montana  to  be  selected  by  the  commissioner,  and  the 
depositing  corporation  shall  pay  the  several  fees  for  such  boxes. 
So  long  as  the  depositing  corporation  shall  continue  solvent  the 
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commissioner  shall  permit  such  corporation  to  collect  and  receive 
the  interest  and  dividends  on  the  securities  so  deposited,  and 
from  time  to  time,  withdraw  any  such  securities  on  depositing 
other  acceptable  securities  in  the  place  of  those  so  withdrawn. 
If  the  commissioner  shall  v/illfully  fail,  refuse,  or  neglect  to 
faithfully  keep,  deposit,  and  account  for  any  such  securities 
received  by  him,  or  shall  willfully  fail,  refuse,  or  neglect 
to  furnish  proper  certificate  of  securities  so  held  by  him,  the 
commissioner  shall  be  responsible  therefor  uDon  his  official 
bond,  and  suit  may  be  brought  upon  said  bond  by  any  person  dam- 
aged by  such  failure,  refusal,  or  neglect. 

Section  10.   Contracts.   (1)   No  contract  shall  be  entered 
into  between  a  corporation  proposing  to  furnish  or  provide  any 
one  or  more  of  the  services  authorized  under  this  chapter  and 
a  member: 

(a)  Unless  the  entire  consideration  therefore  is  expressed 
in  the  contract; 

(b)  Unless  the  times  at  which  the  benefits  or  services  to 
the  subscriber  take  effect  and  terminate  are  stated  in  a  portion 
of  the  contract  above  the  evidence  of  its  execution; 

(c)  Unless  every  printed  portion  and  any  endorsement  or 
attached  papers  are  plainly  printed  in  type  of  which  the  face  is 
not  smaller  than  ten  (10)  points; 

(d)  Unless,  if  any  portion  of  such  contract  purports,  by 
reason  of  the  circumstances  under  which  an  illness,  injury  or 
disablement  is  incurred  to  reduce  any  service  to  less  than  that 
provided  for  the  same  illness,  injury  or  disablement  incurred 
under  ordinary  circumstances,  such  portion  is  printed  in  bold- 
face type  and  with  greater  prominence  than  any  other  text  of  the 
contract; 

(e)  If  the  contract  contains  any  provisions  purporting  to 
make  any  portion  of  the  charter,  constitution  or  by  laws  of  such 
nonprofit  corporation  a  part  of  the  contract  unless  such  portion 
is  set  forth  in  full  in  the  contract; 

(f)  Unless  such  contract  for  service  contains  in  black- 
face type  not  less  than  ten  (10)  point  the  following  provisions; 

Nothing  in  this  contract  contained  shall  in  any  way  or  man- 
ner restrict  or  interfere  with  the  right  of  any  individual  en- 
titled to  hospital  or  health  care  service  hereunder  to  select  the 
contracting  hospital  or  to  make  a  free  choice  of  his  attending 
physician,  who  shall  be  a  duly  licensed  physician,  osteopath, 
chiropractor,  optometrist,  chiropodist,  or  dentist. 

(2)   Corporations  subject  to  the  provisions  of  this  chapter 
may  enter  into  contracts  for  the  rendering  of  hospital  services, 
medical-surgical  services,  dental  services  and  other  health 
services  on  behalf  of  anv  of  their  subscribers  with  hospitals 
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maintained  by  the  state,  or  by  any  of  its  political  subdivisions, 
or  maintained  by  a  nonprofit  corporation  organized  for  hsopital 
purposes,  or  with  other  corporations,  associations,  partner- 
ships, or  individuals  furnishing  hospital  services,  medical- 
surgical  services,  dental  services,  or  other  health  services. 
Nothing  contained  in  this  chapter  shall  require  any  such  cor- 
poration to  contract  or  remain  under  contract  with  any  individual 
hospital,  physician,  or  other  purveyor  of  health  services;  nor 
s;hall  any  employee,  agent,  officer,  or  trustee  of  any  such  cor- 
poration influence  or  seek  to  influence  any  subscriber  in  the 
choice  or  selection  of  a  contracting  hospital  or  contracting 
physician,  or  any  other  contracting  purveyor  of  health  services, 
except,  that  nothing  in  this  chapter  shall  prevent  any  such  non- 
profit corporation  which  has  subscribers  or  members  solely  from 
one  industry,  from  contracting  with  any  physician  or  physicians 
to  provide  medical,  surgical,  and  other  health  services  to  such 
subscribers  or  members  and  their  immediate  families,  nor  prevent 
such  corporation  from  specifying  or  recommending  any  physician 
or  physicians  to  render  such  services  to  its  subscribers  or  mem- 
bers and  their  immediate  families,  for  any  particular  type  or 
types,  or  classification  or  classifications,  of  medical,  surgical, 
dental  or  other  health  care. 

Section  11.   Enrollment  representative  defined.   A  person 
v7ho,  for  compensation,  solicits  subscription  to  or  the  estab- 
lishment of  membership  in  a  prepayment  plan  offered  by  a  cor- 
poration subject  to  the  provisions  of  this  chapter  or  transmits 
for  a  person  other  than  himself  an  application  for  such  sub- 
scription or  membership,  or  offers  or  assumes  to  act  in  the  nego- 
tiation thereof  shall  be  an  enrollment  representative  or  agent 
v/ithin  the  intent  of  this  chapter. 
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Section  12.   Licensing  of  representatives.   Every  corpora- 
tion subject  to  the  provisions  of  this  chapter  shall  notify  the 
commissioner  through  its  proper  officer  or  agent  of  the  name, 
title,  and  address  of  each  person  it  desires  appointed  to  act 
as  the  corporation's  enrollment  representative  or  agent.   The 
notice  shall  be  accompanied  by  an  application  from  the  appointee, 
and  shall  be  in  writing  upon  a  form  furnished  by  the  commissioner 
If  upon  receipt  of  such  written  notice,  when  accompanied  by  the 
fee  required  by  the  commissioner  according  to  the  schedule  con- 
tained in  section  40-2726,  R.C.M.  1947,  it  appears  that  the  ap- 
pointee is  a  competent  and  suitable  person  who  intends  to  hold 
himself  out  in  good  faith  as  the  corporation's  agent,  and  that 
he  qualifies  under  the  provisions  of  this  section,  the  commis- 
sioner shall  issue  to  such  appointee  a  license  which  shall  state 
in  substance  that  the  person  named  therein  is  a  constituted  en- 
rollment  representative  or  agent  of  the  corporation  in  this        M 
state.   The  commissioner  may  at  any  time  prior  to  the  granting      * 
of  such  license  require  an  appointee  to  submit  to  an  examination, 
in  a  form  prescribed  by  the  commissioner,  on  the  qualifications  of 
such  person  to  act  as  an  enrollment  representative  or  agent  in 
this  state. 
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Section  13.   Renewals  of  licenses.   If  for  cause  shown,  and 
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after  a  hearing  or  exanination  the  commissioner  shall  determine 
any  person  to  be  vmsuitable  to  act  as  an  enrollment  representative 
or  agent,  he  shall  thereupon  refuse  to  issue  a  license  or  shall 
revoke  any  license  previously  issued,  and  shall  notify  in  writing 
both  the  appointee  and  the  corporation  of  such  refusal.   Unless 
revoked  by  the  commissioner  or  unless  the  corporation  by  written 
notification  to  the  commissioner  cancels  the  authority  of  an 
agent  or  representative  to  act  for  it,  any  license  issued  or  any 
renewal  thereof  shall  expire  on  January  1  after  its  issuance  and 
may  be  renewed  annually  upon  payment  of  the  annual  license  re- 
newal fee  as  provided  for  in  section  40-2726. 

Section  14.   Examinations  and  investigations.   The  commis- 
sioner, or  any  person  authorized  by  him,  shall  have  the  power  to 
examine  the  financial  condition,  affairs,  and  management  of  any 
corporation  subject  to  the  provisions  of  this  chapter.   For  such 
purpose  he  shall  have  free  access  to  all  the  books,  papers,  and 
documents  relating  to  the  business  of  the  corporation,  and  may 
siammon  witnesses  and  administer  oaths  and  affirmations  in  the  ex- 
amination of  the  directors,  trustees,  officers,  agents,  repre- 
sentatives, or  employees  of  such  corporation,  or  any  other  per- 
son in  relation  to  its  affairs,  transactions,  and  conditions. 
The  commissioner  shall  make  an  examination  of  each  corporation 
subject  to  the  provisions  of  this  chapter  at  least  once  every 
three  (3)  years,  and  the  corporation  examined  shall  pay  to  the 
commissioner  a  fee  as  determined  by  the  commissioner  for  making 
such  examination  according  to  the  schedule  contained  in  section 
40-2726  (a)  (ii) ,  R.C.M.  1947. 

Section  15.   Revocation  of  certificate — appeal.   (1)   The 
commissioner  shall  not  make  public  the  result  of  any  examination 
or  investigation  of  any  corporation  found  to  be  insolvent,  or 
with  its  capital  impaired  prior  to  suspending  or  revoking  the 
authority  of  such  company  to  do  business  in  this  state.   If  the 
commissioner  determines,  after  examination,  hearing,  or  other 
evidence,  that  such  corporation  is  in  an  unsound  condition,  or 
has  failed  to  comply  with  the  law,  or  with  the  provisions  of  its 
charter,  or  that  its  condition  is,  or  its  methods  are,  such  as  to 
render  its  operations  hazardous  to  the  public,  or  to  its  sub- 
scribers, or  that  its  actual  assets,  exclusive  of  its  capital, 
are  less  than  its  liabilities,  or  if  its  officers  or  agents  re- 
fuse to  submit  to  examination,  or  to  perfojrm  any  legal  obligation 
relative  thereto,  or  refuse  on  behalf  of  the  corporation  to  pay 
the  examination  charges,  he  shall  suspend  or  revoke  all  certif- 
icates of  authority  granted  to  said  corporation,  and  to  its  of- 
ficers or  agents,  and  shall  cause  notice  thereof  to  be  published 
in  daily  newspapers  published  in  the  major  cities  of  the  state, 
and  no  solicitation  of  new  business  shall  thereafter  be  done  by 
It  or  its  agents  in  this  state,  while  such  default  or  disability 
continues,  nor  until  its  authority  to  do  business  is  restored. 
Before  suspending  or  revoking  the  certificate  of  authority  of  any 
such  corporation,  xinless  it  is  insolvent  or  its  capital  impaired, 
the  commissioner  shall  grant  fifteen  (15)  days  in  which  to  show 
cause  why  such  action  should  not  be  taken. 
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(2)  A  corporation  whose  certificate  of  authority  has  been 
suspended  or  revoked  by  the  commissioner  may  appeal  within  fif- 
teen (15)  days  after  such  order  to  a  district  court  of  the 
state,  which  court,  upon  the  filing  of  the  proper  petition, 
shall  cause  the  records  and  orders  of  the  commissioner  to  be 
brought  before  it,  and  upon  hearing  of  the  case  the  court  shall 
by  its  final  decree  either  affirm  or  reverse  and  vacate  the 
order  of  the  commissioner. 

(3)  The  court  shall  have  the  power  to  make  an  order  sus- 
pending or  staying  the  order  of  the  commissioner  suspending  or 
revoking  the  license  of  a  corporation  pending  the  appeal;  but 
the  corporation  appealing  shall  give  a  bond,  with  sureties  sat- 
isfactory to  the  court,  in  such  amount  as  the  court  determines 
to  be  just  and  proper,  conditioned  to  pay  to  the  state  and  to 
any  and  all  persons  whomsoever  any  and  all  loss  that  may  be  sus- 
tained by  reason  of  the  stay  or  suspension  of  such  order  of  said 
commissioner,  and  that  during  the  period  allowed  for  taking  such 
appeal,  the  publication  of  notice  of  the  revocation  or  suspension 
of  license  of  such  corporation  as  provided  by  this  section,  shall 
not  be  made.   If  the  order  of  the  commissioner  has  been  stayed  or 
suspended  by  the  order  of  said  court,  such  publication  shall  not 
be  made  until  after  the  discharge  of  such  stay  or  until  the  af- 
firmation of  such  order  or  revocation  or  suspension. 

(4)  Upon  appeal,  the  corporation  shall  be  entitled  to  a 
trial  by  jury  upon  all  issues  of  fact.   If  the  trial  is  by  jury, 
the  court  shall  submit  to  the  jury  specific  issues  to  be  deter- 
mined by  jury  covering  the  matters  in  issue  separately,  and  the 
jury  shall  return  a  special  verdict  upon  each  issue  submitted, 
and  if  by  such  verdict  it  shall  be  found  that  the  corporation, 
association,  or  society  is  insolvent  because  of  obligations  due 
c.nd  unpaid  which  exceed  its  assets,  the  court  may  render  judg- 
ment that  it  be  enjoined  from  exercising  any  corporate  rights, 
privileges,  or  franchises  in  this  state. 

(5)  (a)   In  the  event  of  such  a  finding  of  insolvency,  the 
commissioner  shall  have  and  exercise  all  of  the  powers  and  author- 
ities set  forth  in  Title  40,  chapter  51,  R.C.M.  1947. 

(b)   If  no  charge  of  insolvency  is  made,  or,  if  made,  is  not 
established  by  the  verdict  of  the  jury,  but  it  shall  be  found  by 
such  verdict  that  the  corporation,  association,  or  society  has 
eixceeded  its  corporate  powers  or  failed  to  comply  with  any  pro- 
visions of  this  chapter  or  has  done  or  committed  any  act  for 
v^hich  its  license  may  be  revoked  or  suspended  under  any  of  the 
provisions  of  this  chapter,  or  has  conducted  its  business  unlaw- 
fully or  fraudulently,  the  court  may  make  and  enter  judgment  en- 
joining and  restraining  it  from  the  commission  of  such  acts  or 
such  of  them  as  the  court  may  determine,  and  in  case  of  failure 
to  desist  therefrom  within  the  time  to  be  specified  in  such 
judgment,  that  the  corporation  be  perpetually  enjoined  from  doing 
any  further  business  in  this  state.   Pending  the  trial  if  no  bond 
has  been  given  as  provided,  upon  motion  of  the  attorney  general 
cind  upon  notice  to  the  corporation,  association,  or  society,  the 
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court  may  grant  an  injiinction  restraining  it  and  its  officers 
from  collecting  any  debt,  or  demand  and  from  paying  out  or  in 
any  way  transferring  or  delivering  to  any  person  any  money, 
property,  or  effects,  during  the  pendency  of  the  proceedings  ex- 
cept by  direction  of  the  court,  and  may  appoint  one  or  more 
temporary  receivers  in  such  cases.   From  the  decree  of  said 
district  court  an  appeal  shall  lie  to  the  supreme  court;  and  it 
shall  be  the  duty  of  the  district  court  and  of  the  supreme  court 
to  advance  the  hearing  of  said  matter  as  far  as  justice  and  the 
business  of  the  court  may  permit. 

Section  16.   Suspension  or  revocation  of  certificate.   The 
corrjnissioner  may  suspend  or  revoke  the  permission  granted  by 
section  5  if,  subject  to  the  appeal  provisions  of  the  last  section, 
he  finds  that  the  corporation  has: 

(1)  Misrepresented  the  conditional  nature  of  the  coverage; 

(2)  Neglected  or  refused  either  to  cancel  or  otherwise 
terminate  such  coverage  within  the  time  required  by  such  section; 

(3)  Shown  a  lack  of  diligence  in  making  revisions  in  the 
contract  or  certificate  necessary  to  obtain  its  approval  by  the 
commissioner; 

(4)  Failed  so  often  in  so  many  important  respects  in  draft- 
ing any  such  contract  or  certificate  to  conform  to  the  applicable 
requirement  of  this  chapter  that  a  conclusion  of  lack  of  good 
faith  or  competency  in  drafting  is  reasonably  justified; 

(5)  Circulated  announcements  of  coverage  to  individual  sub- 
scribers which  failed  to  advise  them  of  the  conditional  nature 

of  the  coverage;  or 

(6)  If  any  service  plan  or  representative  of  a  service 
plan  knowingly  permits  the  use  of  advertising  or  solicitation 
which  is  untrue  or  misleading,  or  any  form  of  membership  contract 
which  is  deceptive. 

Section  17.   Complaints.   Any  individual  subscriber  of  a 
corporation  subject  to  the  provisions  of  this  chapter  who  believes 
himself  to  be  aggrieved  by  any  act  or  omission  of  such  corpora- 
tion or  its  officers,  directors,  agents,  or  representatives,  may 
file  a  statement  in  writing  of  his  grievance  in  the  office  of  the 
commissioner  and  the  commissioner  may  make  such  investigation  of 
such  grxevance  as  he  deems  appropriate.   No  such  investigation 
by  the  commissioner  shall  act  as  a  bar  to  any  suit  in  a  court  of 
competent  jurisdiction  instituted  by  any  such  member  or  sub- 
scriber, or  any  defense  thereto  by  the  corporation  involved. 

Section  18.   Regulations.   In  the  implementation  of  this 
chapter,  the  commissioner  may,  after  notice  and  hearing,  prom- 
ulgate such  reasonable  rules  and  regulations  not  inconsistent 
with  the  provisions  of  this  chapter,  as  he  shall  deem  necessary 
for  the  proper  administration  of  this  chapter. 
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Chapter  19.   Exemption  of  direct  payment  methods.   Nothing 
contained  in  this  chapter  shall  be  construed  to  affect  or  apply 
to  hospitals,  or  other  licensed  health  care  institutions,  nor 
to  any  individuals,  partnerships,  associations,  or  corporations 
which  are  the  direct  purveyors  of  health  services;  nor  shall  any- 
thing contained  herein  be  construed  to  in  any  way  limit  the 
rights  of  such  hospitals,  or  other  licensed  health  care  insti- 
tutions or  purveyors  of  health  services  to  establish  methods  of 
payment  directly  with  the  purchasers  of  their  services;  but  the 
commissioner  may  require  from  any  such  institution  or  purveyor 
cf  service  such  information  as  will  enable  him  to  determine 
whether  any  such  arrangements  for  payment  for  services  are  sub- 
ject to  the  provisions  of  this  chapter. 

Section  20.   Contracts  with  other  organizations.   Any  cor- 
poration subject  to  the  provisions  of  this  chapter  may  contract 
with  any  agency,  instrumentality,  or  political  subdivision  of 
the  United  States  of  America,  or  of  the  state  of  Montana  for  the 
making  available  of  hospital,  medical-surgical,  dental  and  other 
health  care  services,  and  in  aid  or  furtherance  of  such  contract 
may  accept,  receive,  and  administer  in  trust,  funds  directly  or 
indirectly  made  available  by  such  agency,  instrumentality,  or 
political  subdivision.   Any  such  corporation  may  also  subcontract 
with  any  organization  which  has  contracted  with  any  agency,  in- 
strumentality, or  political  subdivision  of  the  United  States  of 
Jonerica,  or  of  the  state  of  Montana  for  the  furnishing  of  hos- 
pital, medical-surgical,  dental  or  other  health  services  by  which 
subcontract  such  corporation  undertakes  to  furnish  the  services 
5'pecified  by  the  basic  contract.   Any  corporation  subject  to  the 
provisions  of  this  chapter  may  also  enter  into  agreements  or 
contracts  with  other  similar  organizations  or  corporations 
r.icensed  to  do  business  in  this  state  or  any  other  state  for  the 
transfer  of  subscribers  or  members,  for  the  reciprocal  or  joint 
provision  of  benefits  to  the  subscribers  or  members  of  such  cor- 
poration and  such  organizations  or  such  other  joint  undertakings 
as  the  corporation's  board  of  directors  or  trustees  may  approve. 


Section  21.   Taxes.   Every  nonprofit  service  corporation 
organized  or  admitted  under  this  chapter  and  all  of  its  funds 
-shall  be  exempt  from  all  and  every  gross  premium  tax  or  tax 
provided  for  in  section  40-2821,  R.C.M.  1947. 

Section  22.   Effective  date.   This  chapter  shall  take  effect 
on  July  1,  1973,  but  any  corporation  organized  prior  to  the  pas- 
sage of  this  chapter,  under  the  laws  of  the  state  of  Montana  re- 
lating to  corporations  not  for  profit,  for  the  purpose  of  admin- 
istering, maintaining,  and  operating  a  service  plan,  as  described 
in  this  chapter,  shall  be  allowed  a  period  of  one  (1)  year  after 
~he  effective  date  of  this  chapter  to  make  the  applications  and 
filings  and  to  meet  the  requirements  set  forth  in  this  chapter 
provided,  that  any  corporation  organized  prior  to  the  passage  of 
-his  chapter  shall  be  allowed  a  period  of  four  (4)  years  after 
~he  effective  date  of  this  chapter  to  meet  the  requirements  of 
section  9,  Reserves. 
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PREFACE 


The  directive  of  the  42nd  Legislature,  that  the  Legislative  Coun- 
cil study  higher  education  in  Montana  in  order  to  avoid  un 
necessary  duplication  of  programs  and  degrees,  was  assigned  by 
the  Legislative  Council  to  its  University  Subcommittee. 

Because  of  the  complex  structure  of  higher  education  in  Montana, 
and  because  of  limited  time,  resources  and  staff  available  for 
the  study,  the  subcommittee  sought  to  fulfill  the  mandate  of 
iSenate  Joint  Resolution  No.  9  through  cooperation  with  the 
Board  of  Regents,  the  Montana  University  System,  the  Council  of 
Presidents  and  the  Academic  Vice  Presidents  of  the  six  units  of 
the  University  System  and  the  Vocational  Technical  Advisory 
Council . 

A  valid  review  of  programs  and  degrees  offered  by  the  Montana 
system  of  higher  education  must  originate  within  the  units  of 
the  system;  not  only  because  the  necessary  expertise  and  re- 
sources are  available  there,  but  also  because  reform  resulting 
from  an  internal  examination  is  more  likely  to  succeed  than  that 
imposed  externally.   Of  course,  the  most  effective  stimulus  for 
internal  review  and  reform  comes  from  the  legislature's  power  to 
limit  budgets. 

AS  this  report  will  show,  the  six  units  of  the  University  System 
have  begun'^making  a  cooperative  review  of  the  University  System's 
programs  and  degrees.   The  initial  studies  ^^^^f^^l^^f ^^^P°"  3. 
int?a-unit  review;  however,  coordination  among  the  units  is  re 
ceivLg  increased  emphasis.   These  studies  are,  at  the  Present 
timl^of  an  unrefined  nature.   Much  remains  to  be  done  in  terms 
of  dkermining  goals  for  higher  education  in  Montana  ^f'    ll' 
pecially,  in  translating  these  goals  into  procedures  for  identi 
fvinq  areas  which  should  be  given  greater  emphasis,  m  the  form 
of  iL^ased  budgeting,  or  reduced  emphasis.   Review,  authoriza- 
tion, and  evaluation  procedures  appear  to  be  ma  formative 
staSe  fSr  this   comparatively  new  educational  and  training  pro- 
gram  Therefore,  ?he  function  and  authority  in  this  area  is  un- 
clTar     Is    is   ?he  relationship  of  the  Vo-tech  Advisory  Board  and 
?iJv;-tech  Division  of  the  Superintendent  of  Public  Instruc- 
tion's o?fice  given  realignment  of  jurisdiction  which  will  occur 
when  the  new  sLte  constitution  becomes  effective.   The  public 
colleges  aSd  universities  in  Montana  have  started  the  process 
orin?ernal  review  and  inter-unit  cooperation.   The  responsi- 
bility for  ensuring  that  this  process  is  continued  and  given 
greater  impetus  in  the  future  lies  with  the  43rd  Legislature. 

Proqram  review  among  the  five  vocational  and  technical  centers 
and  the  oJher  public  institutions  offering  vocational-technical 
cSurses,  the  community  colleges,  the  private  colleges  in  Mon- 
tana and  the  six  units  of  the  University  System  has  not  reached 
evSn  the  initial  study  stage  that  has  begun  within  the  six  units 
oHhe  University  System.   Again,  limited  budgets,  whatever  their 
Source,  will  provide  the  impetus  for  this  review  and  for  the 
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RECOMMENDATIONS 


The  Montana  Legislative  Council  recommends: 

1.  That  the  six  units  of  the  University  System  continue 
and  expand  their  internal  review  of  programs  and  de- 
grees offered  and  extend  their  interunit  cooperative 
review  to  the  department  level  in  order  to  make  more 
efficient  use  of  the  resources  devoted  to  higher  educa- 
tion   in  Montana. 

2.  That    the    five    vocational -technical    centers^    the    com- 
munity   colleges,    and   colleges   and   high   schools    offer- 
ing  post    secondary    vocational-technical    training   es- 
tablish   formal,    cooperative   review   procedures    to 
eliminate    unnecessary    duplication    of  programs    offered. 

3.  That    the    4  3rd   Legislature    renew    its    mandate    to    the 
Legislative    Council    in    order    that    an    interim   arm   of  ^ 
the   Legislature   will   be    in   a   position    to    encourage    in- 
ternal  review   of  higher    education   in   Montana   and   to 
evaluate    the   review   made   by    the    institutions   of  higher 
education. 

4.  That    the    six   units    of   the    University   System  adopt   a 
uniform   system    of  accounting . 
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SENATE  JOINT  RESOLUTION  NO.  9 


A  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  OF  Till': 
STATE  OF  MONTANA  REQUESTING  THE  LEGISLATIVE  COUNCIL  TO  STUDY  THE 
MONTANA  EDUCATIONAL  SYSTEM,  COMMUNITY  COLLEGE  SYSTEM  AND  POST 
SECONDARY  VOCATIONAL  TECHNICAL  CENTERS  WITH  A  VIEW  TOWARD  SPEC- 
IALIZATION OF  THE  VARIOUS  UNITS  THEREOF  BY  AVOIDING  UNNECESSARY 
DUPLICATION  IN  THE  PROGRAMS  AND  DEGREES  OFFERED  BY  EACH  UNIT. 


WHEREAS,  the  Montana  university  system  consists  of  six 
units:   the  university  of  Montana  at  Missoula,  Montana  state 
university  at  Bozeman,  Montana  college  of  mineral  science  and 
technology  at  Butte,  western  Montana  college  at  Dillon,  eastern 
Montana  college  at  Billings,  and  northern  Montana  college  at 
Havre ;  and 

WHEREAS,  the  community  college  system  consists  of  three 
community  college  districts:   Flathead  Valley  community  college, 
Dawson  community  college,  and  Miles  community  college;  and 

WHEREAS,  the  post-secondary  vocational-technical  center 
system  consists  of  five  (5)  centers  located  at  Billings,  Butte, 
Great  Falls,  Helena  and  Missoula;  and 

WHEREAS,  private  educational  institutions  contribute  to  the 
total  education  experience  in  the  state,  consideration  should  be 
given  to  their  programs  and  curriculiom  on  a  cooperative  basis; 
and 

WHEREAS,  in  recent  years  there  has  been  a  tendency  toward 
proliferation  of  the  number  and  types  of  programs  and  degrees 
offered  by  the  various  units  of  the  Montana  educational  system; 
and 

WHEREAS,  there  is  need  to  study  the  programs  and  offerings 
of  each  of  the  four  (4)  systems  cited  above  to  establish  guide- 
lines to  provide  future  development  of  education  beyond  the 
secondary  level. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REP- 
RESENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  is  requested  to  conduct  a  study 
of  the  Montana  higher  educational  systems  v/ith  a  view  toward 
specialization  of  the  various  units  thereof  by  avoiding  unnecessary 
duplication  in  the  programs  and  degrees  offered  by  each  unit  in 
order  to  better  utilize  the  educational  resources  of  the  state  and 
strengthen  the  system;  and 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  present 
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its  findings  and  recommendations  to  the  board  of  regents  and  to 
the  forty-third  legislative  assembly;  and 


BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  the  senate  is 
directed  to  send  a  copy  of  this  resolution  to  the  executive 
director  of  the  legislative  council  and  to  the  board  of  educa- 
tion and  the  regents . 
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EXISTIN6  DUPLICATIONS 

The  Legislative  Council,  realizing  that  duplication  at  the  under- 
graduate level  is  a  necessity  if  units  of  the  University  System 
are  to  be  diversified  beyond  single  function  institutions, 
focused  its  attention  on  the  graduate  level.   Also,  since  the 
cost  per  pupil  of  graduate  education  is  approximately  three 
times  the  cost  of  undergraduate  education, 1  unnecessary  duplica- 
tion at  the  graduate  level  results  in  greater  inefficiency 
than  at  the  undergraduate  level. 

The  Council  noted  the  following  areas  of  duplication  at  the 
doctorate  and  master's  degree  level  within  the  University  System 
(see  Tables  1  and  2).   No  judgment  is  rendered  concerning 
whether  this  duplication  is  necessary  or  unnecessary. 


PROGRAM  REVIEWS 

In  response  to  Senate  Joint  Resolution  No.  9  and  to  inquiries 
from  legislators,  educators  and  the  general  public,  the  academic 
vice  presidents  of  the  six  units  of  the  University  System  pre- 
pared a  treatise,  titled  ACADEMIC  PLANNING,  for  approval  by  the 
unit  presidents,  the  Board  of  Regents  and  eventual  submission 
to  the  Legislative  Council.   The  report  details  enrollment 
figures  for  degree  programs,  both  graduate  and  undergraduate, 
at  each  of  the  six  units.   It  also  sets  guidelines  for  program 
analysis  within  the  University  System  and  lists  the  program 
reviews  which  have  been  initiated  at  each  unit  together  with 
the  initial  results  of  these  reviews. 

These  are  the  guidelines  set  forth  in  the  ACADEMIC  PLANNING  re- 
port : 

A.  What  is  the  enrollment  in  each  program? 

B.  What  are  the  enrollments  in  the  specific  courses 

within  the  program? 

C.  What  courses  serve  other  programs  and  what  are  the 

programs? 

D.  What  other  departments  support  the  programs? 

E.  Is  the  program  relevant  to  the  needs  of  the  students, 

times  and  the  State? 

F.  Are  faculties  and  facilities  available? 

G.  What  would  be  the  dollar  savings  if  the  program  did 

not  exist — to  the  State,  students  and  people? 
H.   Should  or  could  the  program  be  offered  on  a  co- 
operative basis? 


^The  More  Effective  Use  of  Resources,  The  Carnegie  Commission  on 
Higher  Education.   New  York:   McGraw  Hill,  1972,  pp.  36-37. 
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TABLE    2 

MASTER'S    DEGREES^ 


Field 


Units   Offering   Degree 


Art 

MSU 

U 

of 

M 

History 

MSU 

U 

of 

M 

Botany 

MSU 

U 

of 

M 

Business  Education 

MSU 

U 

of 

M 

Chemistry 

MSU 

U 

of 

M 

Geology  (Earth  Sciences  at  MSU) 

MSU 

U 

of 

M 

Mont .  Tech 

Mathematics 

MSU 

U 

of 

M 

Microbiology 

MSU 

U 

of 

M 

Physical  Education 

MSU 

U 

of 

M 

Physics 

MSU 

U 

of 

M 

Psychology 

MSU 

U 

of 

M 

Zoology 

MSU 

U 

of 

M 

Education: 

Eastern  Montana  College 

University 

of  Montana 

Master  of  Science  in  Education 
Elementary 

Early  Childhood  Education 
Elementary  Art 
Elementary  Education 
Elementary  English 
Elementary  Mathematics 
Library  Science 
Reading 

Social  Studies 
General  Curriculum 
Guidance  &  Counseling 
Special  Education 

Learning  Disabilities 
Mentally  Retarded 
Physically  Handicapped 
Secondary 
Master  of  Science  in  Rehabilita- 
tion Counseling 

Montana  State  University 

Master  of  Education 

Elementary  Education 

Elementary  School  Adminis- 
tration 

Secondary  Education 

Physical  Education 

Administration 

Guidance  &  Counseling 

Higher  Education 

School  Administration 
Master  of  Applied  Art 
Master  of  Nursing 


Master  of  Arts  for  Teachers  of 

English 
Master  of  Science  for  Teachers 

of  Biological  Sciences 
Master  of  Science  for  Teachers 

of  Chemistry 
Master  of  Science  for  Teachers  of 

Health,  Physical  Education  and 

Recreation 
Master  of  Arts  for  Teachers  of 

Mathematics 
Master  of  Business  Administration 
Master  of  Education 
Master  of  Fine  Arts 

Art 

Creative  Writing 

Drama 
Master  of  Forestry 
Master  of  Music 
Master  of  Music  Education 
Master  of  Arts  Education 

Western  Montana  College 

Master  of  Science  in  Education 

Northern  Montana  College 

Master  of  Science 

Elementary  Education 
Vocational-Technical  Education 


Jibid. 
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I.   Is  it  within  the  institution's  role  and  scope? 

J.   Does  the  program  attract  and  retain  quality  faculty 
and  quality  students? 

K.   To  what  extent  does  the  research  effort  benefit  the 
State  directly? 

L.   Does  the  program  generate  Federal  support? 

M.   To  what  extent  is  the  program  available  within  the 
State  or  the  region? 

N.   What  has  the  faculty  committee  reported  on  the  pro- 
gram? 

0.   Has  the  program  been  reviewed  by  the  professional 
society  and  what  have  they  reported? 

P.   Other  criteria  to  be  developed  on  a  formal  basis. ^ 

The  Legislative  Council  accepts  these  as  valid  guidelines  for 
program  reviews.   Hopefully,  the  institutions  will  be  able  to 
translate  these  guidelines  into  common  criteria  which  will  per- 
mit comparisons  among  programs  at  the  various  units  to  ensure 
that  the  limited  resources  which  can  be  devoted  to  higher  educa- 
tion are  providing  maximum  benefit,  both  to  the  students  and 
the  state  as  a  whole. 

In  the  ACADEMIC  PLANNING  report  each  unit  lists  the  program  re- 
views it  has  undertaken  and  the  initial  results  of  these  re- 
views. 


EASTERN  MONTANA  COLLEGE 

Eastern  has  instituted  a  series  of  Campus  Action  Teams  composed 
of  volunteers  from  the  student  body,  faculty  and  staff.   These 
teams  are  reviewing  numerous  aspects  of  the  institution's  scope 
and  program  including  its  curriculum  and  instructional  program. 
In  addition.  Eastern  is  conducting  a  study  to  predict  academic 
program  needs  over  a  twenty-year  period  with  special  emphasis 
on  the  first  ten  years. 

As  an  example  of  the  result  of  program  review,  Eastern  has  dis- 
continued the  Russian  program  within  the  Foreign  Language  De- 
partment. ^ 


MONTANA  COLLEGE  OF  MINERAL  SCIENCE  AND  TECHNOLOGY 

All  academic  areas  at  Montana  Tech  are  presently  under  inten- 
sive study  with  every  effort  being  made  to  eliminate  unnecessary 
internal  duplication,  courses  with  limited  objectives  and 
courses  with  limited  utilization.   Departmental  organization  is 
the  subject  of  a  study  seeking  realignment  for  better  utilization 
of  manpower  and  resources. ° 


^Ibid. ,  p.  4. 
5 Ibid..  ,  p.  6  . 
6 Ibid. ,  p.  9. 
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MONTANA  STATE  UNIVERSITY 

Montana  State  has  initiated  two  internal  reviews  of  academic 
programs  and  has  been  cooperating  with  the  University  of  Mon- 
tana in  an  effort  to  strengthen  graduate  education  at  the  two 
units  by  developing  cooperative  programs,  eliminating  unneces- 
sary duplication  and  consolidating  marginal  programs. 

A  review  initially  directed  toward  the  Master's  in  Applied 
Science  has  been  expanded  to  a  review  of  all  graduate  programs 
by  the  Executive  Board  of  the  Graduate  Faculty. 

The  Academic  Council  Coordinating  Committee  has  completed  a  re- 
view of  all  academic  programs  which  recommends  changes  in  the 
University's  administrative  structure  in  order  to  eliminate  in- 
ternal duplication. 

Because  of  low  enrollment,  Montana  State  University  has  sus- 
pended its  M.S.  in  Horticulture,  M.S.  in  Agricultural  Products 
Utilization  and  B.S.  in  Entomology.   The  University  has  halted 
new  admissions  in  the  M.S.  in  Applied  Science  until  the  Graduate 
Faculty  completes  its  review  of  the  program.^ 


NORTHERN  MONTANA  COLLEGE 

Since  the  19  70-71  academic  year,  the  Curriculum  Committee  at 
Northern  Montana  College  has  engaged  in  a  program  analysis  which 
will  review  every  program  and  course  offered  at  least  once  every 
three  years.   Factors  reviewed  during  the  program  analysis  in- 
clude the  number  of  graduates  and  enrolled  students,  enrollment 
trends,  enrollment  in  required  classes  within  the  program, 
graduate  placement,  program  cost  and  the  relevance  of  the  pro- 
gram to  Northern  Montana  College's  stated  role  and  scope. 

As  a  result  of  this  analysis,  the  program  in  Chemical  Technology 
has  been  suspended,  eliminating  one  staff  position;  Construc- 
tion Engineering  Technology  and  Mechanical  Engineering  Technolo- 
gy will  be  combined  into  one  program  which  will  permit  the 
elimination  of  one  staff  position;  and  the  Agribusiness  and 
Agriservices  programs  are  being  combined  into  one  program. 

Spanish  will  probably  be  dropped  from  the  Foreign  Language  De- 
partment and  football  will  no  longer  be  an  intercollegiate 
sport.   These  eliminations  will  result  in  several  staff  reduc- 
tions. 

By  Fall  of  19  73  Northern  Montana  College  expects  to  have  re- 
duced the  faculty  by  ten  percent  iinless  enrollments  exceed 
anticipated  levels. 

Northern  Montana  College  will  propose  the  addition  of  the 
"7 Ibid.  ,  p.  9. 
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Bachelor  of  Technology  degree  in  order  to  expand  its  function  in 
vocational  technical  training  and  to  avoid  further  ruinous  com- 
petition and  duplication  with  the  five  area  Vocational-Techni- 
cal Centers. 8 


UNIVERSITY  OF  MONTANA 

Ph.D.  programs  at  the  University  of  Montana  have  been  the  sub- 
ject of  a  two  year  study  by  the  Graduate  Council.   The  Sociolo- 
gy Department  has  requested  an  external  review  of  its  doctoral 
program  by  the  American  Sociological  Association.   Ad  hoc  stu- 
dent-faculty groups  are  examining  ecology  and  environmentally 
oriented  courses  and  statistics  for  possible  duplication.   The 
academic  deans  are  attempting  to  consolidate  the  University's 
various  community  service  and  outreach  programs  into  a  single 
coordinating  unit.   During  1972-73  the  possibility  of  combining 
the  biological  science  units  into  a  single  administrative  entity 
will  be  studied.   The  University  is  also  studying  the  consolida- 
tion of  all  allied  health  professions  and  services  into  one  pro- 
gram. 

The  University  has  limited  admissions  into  the  graduate  programs 
in  Education,  halted  admissions  into  the  Ph.D.  in  History  and 
deactivated  the  Ph.D.  program  in  Pharmacy.^ 


WESTERN  MONTANA  COLLEGE 

Western's  Curriculum  Committee  has  primary  responsibility  for 
program  analysis.   The  Committee  has  recommended  limiting  the 
number  of  credits  a  student  may  accrue  in  his  teaching  fields 
of  concentration,  alternating  on  a  two-year  basis  upper  division 
courses  offered  and  requiring  that  each  department  offer  at 
least  twelve  credits  at  the  freshman  level,  sophomore  level,  and 
upper  division  level  each  year. 

Western  has  eliminated  the  Foreign  Language  Department  due  to 
low  class  enrollments  and  during  one  quarter  of  the  19  71-72 
academic  year  cancelled  twelve  classes  in  which  fewer  than  ten 
students  were  enrolled.  ■'■^ 


UNIFORM  ACCOUNTING  SYSTEM 

The  data  necessary  to  make  comparisons  of  the  cost  of  similar 
programs  offered  by  different  units  of  the  University  System  is 
presently  non-existent.   Dissimilar  accounting  methods  at  each 

^Ibid. ,  pp.  16-17. 
9 Ibid. ,  p.  20. 
lOibid. ,  pp.  26-27. 
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unit  prevent  meaningful  cost  comparisons.   If  the  University 
System  accepts  the  State's  uniform  accounting  system,  and  it  ap- 
pears it  will,  the  first  step  toward  achieving  uniform  data 
will  have  been  taken. 

Models  have  been  developed  by  the  Western  Interstate  Commission 
on  Higher  Education  which  allow  institutions  of  similar  size 
and  fimction  to  compare  input  and  output  for  specific  program 
areas.   If  the  appropriate  data  can  be  developed  by  the  units 
of  the  University  System,  these  models  can  be  used  to  ensure 
more  efficient  use  of  resources  devoted  to  public  higher  educa- 
tion. 

The  Carnegie  Commission  on  Higher  Education  has  made  the  follow- 
ing recommendations  concerning  cost  behavior. 

The  Commission  recommends  that  all  relatively  large 
institutions  of  higher  education  maintain  an  office 
of  institutional  research  or  its  equivalent  and  that 
relatively  small  institutions  seek  to  enter  into 
arrangements  with  nearby  similar  institutions  to 
conduct  jointly  sponsored  programs  of  institutional 
research. 

The  Coimnission  also  recommends  that  all  appropriate 
agencies — the  U.  S.  Office  of  Education,  the  Southern 
Regional  Education  Board,  the  Western  Interstate 
Commission  on  Higher  Education,  and  similar  bodies — 
give  high  priority  to  the  development  of  more  ade- 
quate data  on  the  behavior  of  costs,  income,  and  out- 
put in  higher  education.-'-^ 


CONCLUSIONS 

Throughout  the  sixties  enrollments  at  the  units  of  the  University 
System  showed  steady  growth.   An  enrollment  plateau  now  appears 
to  have  been  reached  and  is  projected  by  the  University  System 
to  continue  throughout  the  seventies.   Several  factors  including 
a  reduced  rate  of  population  increase,  the  termination  of  stu- 
dent draft  deferments  and  an  increasing  tendency  for  high  school 
graduates  to  postpone  immediate  entry  into  college  have  contri- 
buted to  this  decreased  rate  of  growth  for  college  enrollment. 

All  units  of  the  University  System,  except  the  University  of 
Montana,  experienced  smaller  enrollments  during  fall  quarter 
1971  than  fall  quarter  1970.  Enrollment  for  the  system  as  a 
whole  is  again  expected  to  decline  in  the  fall  of  1972. 

Reduced  enrollments  will  cause  funding  problems  unless  the  units 
of  the  University  System  increase  per  student  revenues  or  reduce 
total  operating  costs.   Per  student  revenues  may  be  increased  by 


-*-10p.  Cit .  ,  Carnegie  Commission,  pp.  46-47. 
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charging  higher  rates  for  tuition,  dorms  and  food  services,  or 
by  maintaining  or  increasing  legislative  appropriations.   Total 
operating  costs  can  be  reduced  by  staff  cutbacks,  deferring 
capital  expenditures  or  avoiding  necessary  maintenance,  library 
and  student  aid  expenditures. 

Competition  for  legislative  appropriations  and  tuition  fees  may 
be  increased  by  the  present  enrollment  trends,  not  only  among 
the  units  of  the  University  System,  but  also  among  the  Univer- 
sity System,  the  Community  Colleges  and  the  Area  Vocational- 
Technical  Centers. 

The  Counail  recommends  that  the  six  units  of  the 
University  System  continue  and  expand  their  internal 
review  of  programs  and  degrees  offered  and  extend 
their  interunit  cooperative  review  to  the  depart- 
ment level  in  order  to  make  more  efficient  use  of 
the  resources  devoted  to  higher  education  in  Mon- 
tana. 

It    further    recommends    that    the    five    vocational-tech- 
nical   centers 3    the    community    colleges y    and   colleges 
and  high   schools   offering  post   secondary    vocational- 
technical    training   establish   formal,    cooperative 
review   procedures    to    eliminate    unnecessary    duplica- 
tion   of  programs    offered. 

The  Carnegie  Commission  has  recommended,  "That  higher  education 
should  undertake  internally  the  constructive  actions  necessary 
to  get  more  effective  use  of  resources  and  not  wait  for  less 
constructive — and  sometimes  destructive — actions  to  be  required 
because  of  external  initiative . "12   However,  information  con- 
cerning these  internal  reviews  should  be  made  available  to  the 
Montana  Legislature. 

The    Council    recommends    that    the    43rd   Legislature    re- 
new   its   mandate    to    the   Legislative    Council    in    order 
that   an    interim  arm   of  the   Legislature   will   be    in   a 
position    to    encourage    internal    review   of  higher   edu- 
cation  in   Montana   and   to    evaluate    the   review   made    by 
the    institutions    of   higher   education. 

It    further   recommends    that    the    six    units    of  the    Uni- 
versity   System   adopt   a    uniform    system   of  accounting . 
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Ibid. ,  p.  152 
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RECOMMENDATIONS 


The  Montana  Legislative  Council  recommends: 

1.  That    the    State    Highway    Department   assume    the 
maintenance    responsibility    for   federal   aid 
secondary    highways . 

2.  No    recommendation    concerning   motor    vehicle    in- 
spection   laws. 

3.  That    emergency    conditions    be    specifically    de- 
fined  and  restrictive    legislation   be   passed   to 
prevent    the    abuse    of   the    authorization   which 
permits    the    purchase    of   equipment    without   a 
competitive    bidding   process. 

4.  That   a    minimum   annual    proportional    registration 
fee    of   $3.50    for   each   power    unit   and   each    trailer 
be    established. 
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EXTRAORDINARY  SESSION  SENATE  RESOLUTION  NO.  3 


A  RESOLUTION  OF  THE  SENATE  OF  THE  STATE  OF  MONTANA  REQUESTING 
THE  LEGISLATIVE  COUNCIL  TO  STUDY  THE  ADMINISTRATION  AND  OPERA- 
TION OF  THE  MONTANA  HIGHWAY  DEPARTMENT. 


VTtlEPJZAS ,  the  Montana  highway  department  is  a  large  and  com- 
plex organization;  and 

WHEREAS,  the  operation  of  the  highway  department  involves 
expenditures  of  millions  of  dollars;  and 

WHEREAS,  a  new  complex  of  buildings  is  scheduled  to  be 
built  for  the  highway  department. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  OF  THE  STATE  OF 
MONTANA : 

That  the  legislative  council  make  a  detailed  study  of  the 
administration  and  operation  of  the  Montana  highway  department. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  consult 
with  personnel  of  the  bureau  of  public  roads  and  the  highway 
departments  of  other  states. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  main- 
tain a  complete  record  of  all  evidence  gathered,  including  a 
written  transcript  of  all  testimony  taken  at  hearings. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  consult 
with  the  Montana  highway  commission  in  conducting  this  study. 
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INTRODUCTION 

The  Legislative  Coixncil  considered  the  following  topics  concern- 
ing highways:   secondary  highway  maintenance,  highway  safety 
measures,  provisions  for  the  emergency  purchase  of  highway  equip- 
ment, and  proportional  registration  fees  for  interstate  motor 
carriers . 


SECONDARY  HIGHWAY  MAINTENANCE 

At  the  present  time,  secondary  highway  maintenance  is  the  respon- 
sibility of  county  governments  in  Montana.   Maintenance  funding 
is  derived  primarily  from  the  county  road  levies.   Although  the 
41st  Legislature  approved  the  dispersal  of  an  additional  $3 
million  of  gas  tax  revenue  to  cities  and  counties  for  highway 
construction  and  maintenance,  many  counties  do  not  have  funds 
sufficient  to  permit  an  adequate  maintenance  program  for  second- 
ary highways. 

At  a  meeting  on  February  16,  1972,  the  county  commissioners  were 
asked  if  they  would  favor  a  voluntary  system  of  secondary  high- 
way maintenance  conducted  by  the  Montana  Highway  Department. 
Of  the  counties  represented  at  the  hearing,  eighteen  were  in 
favor  of  such  a  system  and  fourteen  were  opposed.   Commissioners 
from  twenty-four  counties  were  either  not  represented,  expressed 
no  opinion,  or  were  divided  in  their  opinions  as  to  whether 
their  county  would  favor  a  state  maintenance  system. 

A  subsequent  questionnaire  was  mailed  to  all  county  commissioners 
in  August,  1972.   County  responses  to  that  questionnaire  are 
detailed  on  the  following  maps. 

Because  many  counties  have  neither  the  necessary  funds  nor  the 
equipment  and  personnel  necessary  to  adequately  maintain  paved 
secondary  highways,  the  Legislative  Council  makes  the  following 
proposal: 

1.  Counties  may  voluntarily  abdicate  responsibility 
for  the  maintenance  of  federal  aid  secondary  high- 
ways to  the  Montana  Highway  Department. 

2.  The  maintenance  system  will  be  funded  by  an  added 
two  cent  tax  on  diesel  fuel  used  for  on-highway 
purposes  plus  the  funds  made  available  to  counties 
participating  in  the  state  maintenance  system  by 
the  41st  Legislature  as  defined  in  Section  84- 
1840,  R.C.M.  1947.   Effective  date  of  this  tax 

is  same  as  in  #5  below. 

3.  Funds  provided  by  the  increased  diesel  fuel  tax 
will  be  distributed  among  counties  in  the  manner 
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provided  by  Section  84-1840 (1) (a) ,  R.C.M,  1947. 

4.  The  funds  provided  by  Section  84-1840,  R.C.M. 
1947,  which  are  appropriated  by  that  section  to 
counties  participating  in  the  state  maintenance 
system,  will  be  apportioned  among  participating 
counties  as  provided  in  Section  84-1840,  R.C.M. 
1947. 

5.  The  effective  date  will  be  July  1  following  the 
date  on  which  counties  containing  51%  of  the 
total  miles  of  federal  aid  secondary  highways 

in  the  state  have  requested  participation  in  the 
state  maintenance  system. 

6.  After  the  state  maintenance  system  is  in  effect, 
a  county  must  provide  written  notice  one  year 
prior  to  abdicating  or  reassuming  responsibility 
for  the  maintenance  of  federal  aid  secondary  high- 
ways within  its  borders. 

The    Leg-tsZative    Council    reaommends    that    the    State    High- 
way   Department   assume   maintenance   responsibility   for 
federal    aid   secondary    highways . 


HIGHWAY  SAFETY 

A  considerable  amount  of  material  concerning  the  effect  of  motor 
vehicle  inspection  laws  on  the  incidence  of  traffic  accidents 
was  reviewed  prior  to  the  Legislative  Council's  consideration  of 
highway  safety.   In  addition,  representatives  of  the  Montana 
Highway  Patrol  and  the  Bureau  of  Highway  Traffic  Safety  presented 
testimony. 

As  a  result  of  this  information,  the  Legislative  Council  found 
that  it  was  iinable  to  make  a  recommendation  concerning  legisla- 
tion which  would  require  motor  vehicle  inspection  laws.   The 
experience  of  states  which  have  various  types  of  inspection  laws 
did  not  convince  the  Council  that  accident  rates  were  significant- 
ly reduced  by  these  laws  and  questionable  inspection  requirements 
may  be  more  detrimental  than  beneficial  to  the  motoring  public. 
The  Council  feels  that  a  state  operated  inspection  system  would 
be  prohibitively  expensive  while  a  system  based  upon  service 
station  inspections  would  permit  unscrupulous  operators  to  take 
advantage  of  the  consumer  by  recommending  unnecessary  repair  and 
replacement  of  automobile  parts. 

The    Legislative    Council    therefore    makes    no    recommenda- 
tion   concerning    motor    vehicle    inspection    laws. 
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EMERGENCY  PURCHASES 

Section  82-1919,  R.C.M.  1947,  provides  state  authority  for  emer- 
gency purchases  under  open  contract  without  competitive  bidding. 

82-1919.   Purchase  of  fresh  fruits  and  vegetables-- 
emergency  purchases.   Fresh  fruits  and  vegetables 
(other  than  potatoes)  shall  not  be  included  in  the 
supplies  to  be  purchased  as  hereinbefore  provided. 
The  state  purchasing  agent  may  allow  any  state  offi- 
cer, board,  commission  or  superintendent  of  state 
institution  to  purchase  the  fresh  fruits  and  vegeta- 
bles therefor,  and  make  other  and  minor  purchases 
for  the  same;  an  itemized  account  to  be  kept  of  all 
such  purchases  and  furnished  to  the  state  purchasing 
department. 

Likewise,  when  immediate  delivery  of  articles  or 
performance  of  service  is  required  by  the  public 
exigencies,  the  articles  or  service  so  required  may 
be  procured  by  open  purchase  or  contract  at  the 
place  and  in  the  manner  in  which  such  articles  are 
usually  bought  and  sold  or  such  services  engaged 
between  individuals,  but  under  the  direction  of  the 
state  purchasing  agent. 

The  Legislative  Council  is  of  the  opinion  that  the  authority 
granted  by  Section  82-1919,  R.C.M.  1947,  is  unnecessarily  vague 
and  should  be  restricted  by  the  precise  definition  of  emergency 
conditions.   Without  this  definition  the  scope  of  the  authority 
granted  by  this  section  is  so  broad  that  purchases  can  be  justi- 
fied on  an  emergency  basis  when  only  minor  inconvenience  would 
result  from  the  normal  purchasing  process  requiring  competitive 
bidding. 

The    Legislative    Council   reaommends    that    emergency 
conditions   be    specifically   defined   and  restrictive 
legislation   he    passed    to   prevent    the   abuse    of   the 
authorization   which   permits    the   purchase    of  equip- 
ment   without   a    competitive    bidding   process . 


CONFLICT  OF  INTEREST 

The  Legislative  Council  is  of  the  opinion  that,  in  light  of  the 
Attorney  General's  opinion  concerning  state  officials  who  pro- 
vide equipment  or  services  to  the  state,  the  conflict  of  interest 
statutes  should  be  revised.   However,  since  the  19  72  Montana  Con- 
stitution requires  that  the  legislature  enact  a  code  of  ethics, 
the  Council  deferred  action  on  this  subject  until  legislation  im- 
plementing the  Constitution  has  been  drafted. 
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MINIMUM  PROPORTIONAL  REGISTRATION  FEE 


P 

At  the  present  time  Montana  allows  truck  fleets  to  register  and 
pay  fees  and  taxes  on  the  basis  of  actual  mileage  traveled  with- 
in the  state.   Since  large  interstate  fleets  travel  only  a  small         11 
fraction  of  their  total  mileage  in  Montana,  the  entire  fee  1^ 

levied  on  each  vehicle  in  these  fleets  may  amo\int  to  only  a  few 
cents.   The  Legislative  Council  is  concerned  that  this  miniscule 
amount  may  not  be  sufficient  to  cover  the  administration  costs 
of  processing  the  registration  in  some  cases. 

A  minimum  proportional  registration  fee  of  $3.50  annually  for  H 

each  proportionally  registered  power  unit  and  each  proportional- 
ly registered  trailer  would  ensure  that  the  administrative  costs 
of  this  form  of  registration  are  covered  by  the  revenue  received.        H 


I 


Several  other  states  now  employ  an  annual  minimum  fee  of  this 
type.   For  instance,  Arizona  charges  $3  each  for  power  units  and 
trailers,  Iowa  charges  $10  per  power  unit  and  $2  per  trailer. 
North  Dakota  charges  $3  each  for  power  units  and  trailers,  and 
Washington  charges  $7.50  for  diesel  units,  $6.50  for  gas  units 
and  $3.50  for  trailers. 


I 
I 

The    Legislative    Council    recommends    that   a   minimum 

annual   proportional    registration   fee    of   $2.50    for  H 

each   power    unit    and   each    trailer    he    established.  ^ 


INTERSTATE  HIGHWAY  CONSTRUCTION 

The  following  tabulation  indicates  the  status  of  construction  on 
the  interstate  highway  system  as  of  June  30,  1972. 

Miles 

Interstate  Completed  FY  19  72  118.2 

Total  Interstate  Constructed: 

4-lane  550.1 

2-lane  263.3 

Total  813.4 

Total  Interstate  to  be  Constructed: 

New  4-lane  375. 3 

Add  2-lane  263.3 

Total  Interstate  Under  Construction: 

New  4-lane  149.3 

Add  2-lane  31.5 

Total  180.8 

Estimated  Interstate  that  v;ill  be  completed 

in  FY  1973  128.8 


I 
I 
I 
I 
I 
I 
I 
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The  Senate  version  of  the  1972  Federal  Highway  Act  would  extend 
the  completion  date  for  the  Interstate  System  to  1980.   This 
Act  has  not  been  passed  by  the  Congress  as  of  this  date. 


PORTS  OF  ENTRY 

The  Legislative  Council  considered  several  measures  which  are 
directly  affected  by  iMontana's  use  of  weigh  stations  rather  than 
ports  of  entry.   In  Montana,  laws  which  pertain  to  motor  trans- 
ports are  enforced  through  a  system  of  weigh  stations  located, 
for  the  most  part,  away  from  the  state's  borders.   (See  Map  3) 

One  proposal  would  replace  Montana's  present  system  of  motor 
transport  fees  with  a  ton-mile  tax.   Since  Montana  does  not 
have  a  port  of  entry  system  no  data  could  be  obtained  relative 
to  the  number  of  miles  traveled  by  different  size  transports  for 
either  foreign  or  domestic  carriers.   It  is  therefore  impossible 
to  estimate  the  effects  of  a  ton-mile  tax  in  terms  of  either  the 
change  in  revenue  brought  about  by  the  replacement  of  the  present 
fee  system  by  this  tax,  the  change  in  transport  charges  paid  by 
users  of  motor  transport  services  or  the  change  in  motor  trans- 
port availability.   Because  these  effects  could  not  be  determined, 
the  Council  did  not  recommend  the  establishment  of  a  ton-mile 
tax. 

Another  proposal  would  have  required  that  motor  transports  pay 
Montana's  motor  fuel  tax  on  the  fuel  contained  in  their  tanks 
when  they  entered  Montana.   Once  again,  the  absence  of  a  port  of 
entry  system  precludes  any  method  of  enforcing  and  collecting 
a  tax  of  this  nature. 

In  an  effort  to  obtain  the  information  necessary  to  evaluate  the 
effect  of  a  ton-mile  tax  a  third  proposal  would  have  required 
the  Highway  Department  to  operate  weigh  stations  on  a  twenty- 
four  hour  basis.   As  already  noted  this  proposal  would  be  inef- 
fective because  Montana's  weigh  stations  are  not  located  on  or 
near  the  state's  borders. 

For  these  reasons  the  Legislative  Council  made  no  recommendations 
concerning  these  proposals. 
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APPENDIX  A 

BILL  NO. 

INTRODUCED  BY         ^______ 


82-1919 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  82-1919, 
R.C.M.  1947,  TO  PROVIDE  A  DEFINITION  FOR  A  'PUBLIC  EXIGENCY  . 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  82-1919,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82-1919    Purchase  of  fresh  fruits  and  vegetables— emergency 
purchases.   Fresh  fruits  and  vegetables  (other  than  potatoes) 
shall  not  be  included  in  the  supplies  to  be  purchased  as  herein- 
before provided.   The  state  purchasing  agent  may  allow  any  state 
officer,  board,  commission  or  superintendent  of  state  institution 
to  purchase  the  fresh  fruits  and  vegetables  therefor,  and  make 
other  and  minor  purchases  for  the  same;  an  itemized  account  to  be 
kept  of  all  such  purchases  and  furnished  to  the  state  purchasing 
department. 


Likewise,  when  immediate  delivery  of  articles  or  performance 
of  service  is  required  by  the  public  exigencies,  the  articles  or 
service  so  required  may  be  procured  by  open  purchase  or  contract 
11   the   Place  and  in  the  manner  in  which  such  articles  are  usually 
Sough?  SnS  sold  or  such  services  engaged  between  individuals,  but 
under  the  direction  of  the  state  purchasing  agent. 

vn.   the  purposes  of  this  section,  a  "public  exigency"  is  a 
time  in  which  an  unforeseen  happening  or  event  or  combination  of 
^^^%^^T7:;rTn^.^..._nc.s  necessitates  immediate  action  or_remid^ 
to  protect  the  public  interest." 


i 


11 
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APPENDIX  A 

BILL  NO. 

INTRODUCED  BY  


!2-1919 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  82-1919, 
R.C.M.  194  7,  TO  PROVIDE  A  DEFINITION  FOR  A  'PUBLIC  EXIGENCY  . 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  82-1919,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82-1919    Purchase  of  fresh  fruits  and  vegetables  — emergency 
purchases.   Fresh  fruits  and  vegetables  (other  than  potatoes) 
shall  not  be  included  in  the  supplies  to  be  purchased  as  herein- 
before provided.   The  state  purchasing  agent  may  allow  any  state 
officer,  board,  commission  or  superintendent  of  state  institution 
to  purchase  the  fresh  fruits  and  vegetables  therefor,  and  make 
other  and  minor  purchases  for  the  same;  an  itemized  account  to  be 
kept  of  all  such  purchases  and  furnished  to  the  state  purchasing 
department. 

Likewise,  when  immediate  delivery  of  articles  or  performance 
of  service  is  required  by  the  public  exigencies,  the  articles  or 
servlcl  so  required  may  be  procured  by  open  purchase  or  contract 
at  the  place  and  in  the  manner  in  which  such  articles  are  usually 
Sough?  ?nS  sow  or  such  services  engaged  between  individuals,  but 
under  the  direction  of  the  state  purchasing  agent. 

For  the  purposes  of  this  section,  a  "public  exigency"  is  a 
time  TTTlIFhTT^h-^unforeseen  happening  or  event  or  coKiblnation  of 
^^St^^r^i^^^^^^^^tlK^^  necessitatel    immediate  act-^^n  or  remid^. 
to  protect  the  public  interest." 
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APPENDIX  B 

BILL  NO. 

INTRODUCED  BY 


84-1832.1 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  84-1832.1, 
R.C.M.  194  7,  TO  PROVIDE  FOR  STATE  ASSUMPTION  OF  PAVED  FEDERAL 
AND  SECONDARY  HIGHWAY  MAINTENANCE,  AND  TO  PROVIDE  FUNDING  FOR 
SUCH  STATE  MAINTENANCE." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  84-1832.1,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"84-1832.1.   Tax  to  be  collected  on  diesel  fuel  and  liquid 
petroleum  gas,  when.   The  state  board  of  equalization  shall,  under 
the  provisions  of  rules   and  regulations  issued  by  said  board, 
collect  or  cause  to  be  collected  from  the  owners  or  operators  of 
motor  vehicles  a  tax  in  an  amount  equal  to  nine-eeftfcs— (•$Te9)- 
eleven  cents  ($.11)  for  each  gallon  of  diesel  fuel  or  other  vola- 
tile  liquid,  of  less  than  forty-six  degrees  (46°)  A.P.I.  (Ameri- 
can Petroleum  Institute)  gravity  test,  and  seven  cents  ($.07)  for 
each  gallon  of  liquid  petroleum  gas  when  actually  sold  or  used 
to  produce  motor  power  to  propel  motor  vehicles  upon  the  public 
highways  or  streets  within  the  state  of  Montana,  or  used  in  motor 
vehicles,  motorized  equipment  and  the  internal  combustion  of  any 
and  all  engines  including  stationary  engines  used  in  connection 
with  any  and  all  work  performed  under  any  and  all  contracts  per- 
taining' to  the  construction,  reconstruction  or  improvement  of 
any  highway  or  street  and  their  appurtenances  awarded  by  any  and 
all  piiblic  agencies,  including  federal,  state,  county,  municipali- 
ties, or  other  political  subdivision." 

Section  2.   For  the  purposes  of  this  act,  terms  are  defined 
as  follows: 

(1)  "Eligible  highways"  —  eligible  highways  are  all  paved 
federal  aid  secondary  highways  as  defined  by  section  32-2203(20). 

(2)  "Maintenance"  --  maintenance  is  defined  in  section  32- 
22  0  3  and  shall  include  vegetation  control  and  snow  removal. 

Section  3.   Any  board  of  commissioners  of  a  county  may,  in 
its  discretion  shown  by  a  majority  vote  of  the  commissioners. 
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transfer  the  responsibility  for  maintenance  of  eligible  highways 
to  the  state  department  of  highways.   The  state  department  of 
highways  shall  not  assume  maintenance  responsibility  in  any 
county  in  which  the  board  of  commissioners  has  not  transferred 
responsibility  in  the  manner  provided  above. 

Section  4.   If  the  board  of  commissioners  in  a  county  trans- 
fers maintenance  responsibility  to  the  state  department  of  high- 
ways, all  money  due  that  county  under  section  84-184  0  shall  be  re- 
tained by  the  state  department  of  highways  for  the  maintenance  of 
eligible  highways  in  that  county.  m 

Section  5.  Revenue  equal  to  two-elevenths  (2/11)  of  the 
amount  derived  from  the  tax  on  diesel  fuel  provided  for  by  sec- 
tion 84-1832.1  shall  be  distributed  to  each  county  as  provided  H 
in  section  84-1840(1) (a)  except  that  no  county  which  levies  less  ^ 
than  ten  (10)  mills  for  its  county  road  fund  shall  receive  the 
revenue  referred  to  above.  If  the  board  of  commissioners  of  any  n 
county  transfers  maintenance  responsibility  to  the  state  depart-  B 
ment  of  highways,  the  revenue  provided  to  that  county  by  this 
section  shall  be  retained  by  the  state  department  of  highways  for  |^ 
the  maintenance  of  eligible  highways  in  that  county.  I 

Section  6.   After  the  effective  date  of  this  act,  the  board 
of  commissioners  of  any  county  must  provide  the  state  highway  II 

commission  with  written  notice  one  (1)  year  prior  to  transferring        ™ 
maintenance  responsibility  to  the  state  department  of  highways. 
Likewise,  one  (1)  year  prior  to  reassuming  maintenance  responsi- 
bility, the  board  of  commissioners  of  any  county  must  provide  the 
state  highway  commission  with  written  notice  of  its  intent. 

Section  7.   No  provision  of  this  act  is  effective  until  July        M 
1  following  the  date  on  which  the  highway  commission  has  received 
written  notice  from  the  boards  of  commissioners  of  counties  con- 
taining fifty-one  percent  (51%)  of  the  total  eligible  miles  of  11 
their  intention  to  transfer  maintenance  responsibility  to  the  " 
state  department  of  highways.   Likewise,  no  provision  of  this 
act  is  effective  after  July  1  following  the  date  the  boards  of 
commissioners  of  counties  containing  more  than  forty-nine  percent 
(49%)  of  the  eligible  miles  have  retained  or  reassumed  maintenance 
responsibility. 


I 
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APPENDIX  C 

BILL  NO. 

INTRODUCED  BY 


53-712 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  5  3-712, 
R.C.M.  1947,  TO  PROVIDE  FOR  A  MINIMUM  PROPORTIONAL  REGISTRATION 
FEE  FOR  INTERSTATE  VEHICLES." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  53-712,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"53-712.   Proportional  registration  of  fleet  vehicles, 
application,  fee-formula  and  payment.   (1)   Any  owner  engaged  in 
operating  one  or  more  fleets  may,  in  lieu  of  registration  of  vehi- 
cles under  other  sections  of  Title  53,  register  and  license  each 
fleet  for  operation  in  this  state  by  filing  an  application  with 
the  Montana  highway  commission  which  shall  contain  the  following 
information,  and  such  other  information  pertinent  to  vehicle 
registration  as  the  Montana  highway  commission  may  require: 

(a)  Total  fleet  miles.   This  shall  be  the  total  number  of 
miles  operated  in  all  jurisdictions  during  the  preceding  year  by 
the  vehicles  in  such  fleet  during  said  year. 

(b)  In-state  miles.   This  shall  be  the  total  number  of 
miles  operated  in  this  state  during  the  preceding  year  by  the 
vehicles  in  such  fleet  during  said  year. 

(c)  A  description  and  identification  of  each  vehicle  of 
such  fleet  which  is  to  be  operated  in  this  state  during  the 
registration  year  for  which  proportional  fleet  registration  is 
requested. 

(2)   The  application  for  each  fleet  shall  be  accompanied  by 
a  fee  payment  computed  as  follows: 

(a)  Divide  in-state  miles  by  total  fleet  miles. 

(b)  Determine  the  total  amount  necessary  to  register  each 
and  every  vehicle  in  the  fleet  for  which  registration  is  re- 
quested, based  on  the  regular  annual  registration  fees  prescribed 
by  section  53-122,  R.C.M.  1947,  as  amended,  and  section  53-615, 
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R.C.M.  1947,  as  amended  and  such  property  taxes  if  any  be  due 
thereon . 

(c)   Multiply  the  sum  obtained  under  subsection  (2) (b) 
hereof  by  the  fraction  obtained  under  subsection  (2) (a)  hereof. 


(3)   The  minimum  fee  shall  be  three  dollars  and  fifty  cents 
($3.50)  for  each  power  unit  and  three  dollars  and  fifty  cents 
($3.50)  for  each  trailer  proportionally  registered  in  Montana. " 
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PREFACE 

President  Nixon  has  made  the  following  statement  about  no-fault 
insurance. 

Some  problems  clearly  recjuire  Federal  remedies, 
and  we  have  moved  to  provide  them.   Many  other 
matters,  however,  can  be  handled  most  effec- 
tively by  State  and  local  governments,  with 
Washington  acting  in  a  supporting  role. 

On  one  such  important  matter,  I  believe  that 
the  States--and  not  the  Federal  Government-- 
can  best  respond  to  one  of  the  most  pressing 
consumer  needs  in  the  Nation  today:  the  ur- 
gent question  of  reform  for  the  present  system 
of  automobile  insurance.  I  oppose  involving 
the  Federal  Government  in  this  insurance  re- 
form, and  I  urge  the  States  to  act. 

Despite  ever-increasing  premiiims  for  automo- 
bile insurance,  the  victims  of  accidents 
frequently  receive  inadequate  compensation 
and  usually  experience  harmful  delays  in  the 
courts . 

The  best-known  alternative  to  this  ineffi- 
cient and  inequitable  reparations  system  is 
the  "no-fault"  automobile  insurance  concept-- 
which  provides,  in  general,  that  an  accident 
victim's  losses  are  covered  by  his  own  in- 
suring company  no  matter  who  caused  the  acci- 
dent. 

I  have  endorsed  this  system  because  I  con- 
sider it  to  be  a  vast  improvement  and  a 
genuine  reform  for  the  benefit  of  the  con- 
suming public. 

No-fault  insurance  is  an  idea  whose  time  has 
come.   The  concept  has  been  gaining  wide  ac- 
ceptance, despite  the  fact  that  some  power- 
ful groups--with  a  special  interest  in  main- 
taining the  present  system--have  arrayed 
themselves  against  reform. 

The  achievement  of  real  automobile  insurance 
reform  through  adoption  of  the  no-fault 
principles  would  be  a  particularly  effec- 
tive way  of  demonstrating  the  responsive- 
ness and  farsightedness  of  State  Govern- 
ments.  I  commend  those  States  which  already 
have  moved  on  this  important  question.   I 
urge  that  the  other  States,  building  on  the 
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experience  gained  so  far,  make  the  enactment 
of  no-fault  automobile  insurance  a  matter 
of  top  consumer  priority.-'- 


i 
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Text  of  the  President's  Telegram  to  Governor  Arch  A.  Moore,  Jr., 
Chairman  of  the  National  Governors'  Conference  Meeting  in  Hous 
ton,  Texas,  June  7,  1972,"  Richard  M.  Nixon,  Weekly  Compilatic 
0f  Presidential  Documents, 
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June    12,     1972,    p.     1002-1003, 
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The  Montana  Legislative  Council  recoiiunends : 

1.       That    the    bill   providing    for   motor    vehicle    in- 
surance   reform   and   personal    and   property    pro- 
tection   insurance    on   a    no- fault    basis    be 
enacted   by    the    43rd   Legislative    Assembly . 
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HOUSE  JOINT  RESOLUTION  NO.  29 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA  REQUESTING  THAT  THE  LEGISLATIVE  COUNCIL 
CONDUCT  A  STUDY  OF  THE  FEASIBILITY  OF  ADOPTING  A  NO-FAULT  MOTOR 
VEHICLE  INSURANCE  PLAN  AND  REPORT  ITS  FINDINGS  TO  THE  FORTY- 
THIRD  LEGISLATIVE  ASSEMBLY. 


WHEREAS,  the  legislative  assembly  has  the  ultimate  duty  to 
the  people  of  Montana  to  maximize  physical,  mental  and  economic 
security  from  the  growing  social  problem  of  increasing  injuries, 
deaths  and  financial  hardships  due  to  increasing  motor  vehicle 
operations;  and 

WHEREAS,  application  and  enforcement  of  prevailing  laws, 
utilization  of  available  mcOtor  vehicle  insurance  and  delays  and 
expense  in  settlements  combine  to  prevent,  delay  or  abort  pro- 
tection, compensation  or  relief  v;here  deserved,  by  individuals, 
whether  or  not  they  may  be  at  fault  in  motor  vehicle  accidents; 
and 

WHEREAS,  corrective  legislation  of  this  magnitude  deserves 
in-depth  and  careful  consideration  prior  to  adaption  and  adop- 
tion. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REP- 
RESENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  is  requested  to  conduct  a 
detailed  study  of  the  several  statutes  and  constitutional  rights 
bearing  on  ways--of  compensating  motor  vehicle  accident  victims, 
in  Montana,  and  then  submit  a  written  report  of  findings,  to- 
gether with  necessary  implementing  legislation  for  consideration 
by  the  forty-third  legislative  assembly. 


I 
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INTRODUCTION 


In  compliance  with  House  Joint  Resolution  No.  29,  the  Legislative 
Council's  Insurance  Subcommittee  held  several  meetings  with  both 
proponents  and  opponents  of  the  concept  of  no-fault  insurance. 
Many  of  the  no- fault  plans  were  studied  which  have  been  proposed 
and  those  which  have  been  enacted  by  various  states. 

After  doing  this  research,  it  was  concluded  that  no-fault  in- 
surance is  a  viable  concept  and  a  motor  vehicle  insurance  re- 
form bill  was  drafted  which  would  bring  no-fault  insurance  to 
the  people  of  Montana.   The  bill  provides  for  a  comprehensive 
system  of  motor  vehicle  insurance  consisting  of  five  different 
types  of  insurance.   The  basic  coverage,  personal  and  property 
protection  insurance,  is  mandatory  and  provides  benefits  on  a 
first-party  basis  without  regard  to  fault.   The  other  types  of 
insurance  are  left  to  the  discretion  of  the  vehicle  owner.   They 
provide  coverage  for  damage  to  motor  vehicles  on  a  no-fault 
basis,  protect  those  involved  in  motor  vehicle  accidents  from 
court  actions  seeking  recovery  of  general  damages  (pain  and 
suffering)  and  provide  a  source  of  recovery  for  general  damages 
to  people  who  are  injured  by  uninsured  motorists. 

The  five  types  of  insurance  coverage  within  the  subcommittee's 
motor  vehicle  insurance  system  are  (1)  mandatory  personal  and 
property  protection  insurance,  (2)  mandatory  residual  motor 
vehicle  liability  insurance  which  provides  coverage  for  Montana 
motorists  involved  in  accidents  in  states  which  do  not  have  no- 
fault  insurance,  (3)  optional  no-fault  coverage  for  property 
damage  to  motor  vehicles  and  their  contents,  (4)  optional  lia- 
bility coverage  to  protect  motorists  from  suits  ^^^  9^"^^^^^  , 
damages  arising  from  motor  vehicle  accidents,  and  (5)  optional 
uninsured  motorist  coverage  to  provide  a  source  of  recovery  to 
those  who  suffer  damages  arising  from  accidents  involving 
vehicles  which  are  not  covered  by  liability  insurance. 


PERSONAL  AND  PROPERTY  PROTECTION  INSURANCE 

This  insurance  coverage  is  the  major  feature  of  the  Council's 
Insurance  reform.   Before  an  individual  is  allowed  to  register 
a  mStor  vehicle  or  obtain  or  renew  his  operator's  license,  he 
mus?  present  a  certificate  of  insurance  provided  by  an  agent  of 
an  insSanSe  company  authorized  to  sell  personal  and  property 
p^otSction  insurance  in  Montana.   Insurance  companies  are  re- 
quired to  inform  the  highway  patrol  supervisor  of  all  policies 
2hich  are  canceled  or  not  renewed.   The  supervisor  then  has 
the  authority  to  revoke  and  obtain  possession  of  the  motor 
vehicle  registration,  license  plates  and  operator's  license  for 
I?l?h?se  named  in  the  defunct  insurance  policy.   (See  Appendix 
A,  Section  13) 
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Personal  and  property  protection  insurance  will  provide  the 
following  benefits  on  a  first-party  basis  without  regard  to 
fault.   All  reasonable  medical  expenses  and  all  reasonable  re- 
habilitation expenses  will  be  paid  by  the  injured  party's  in- 
surer without  limit.   Actual  wages  lost  less  fifteen  percent 
will  be  paid  for  an  unlimited  period  of  time.   However,  the 
maximum  benefit  paid  will  be  $750  per  month.   Funeral  expenses 
to  a  maximum  of  $1,000  will  also  be  paid.   (See  Appendix  A, 
Section  16) 

Damage  to  tangible  property  other  than  automobiles  and  their 
contents  will  be  paid  on  a  no-fault  basis  subject  to  a  five 
hundred  thousand  dollar  maximum  limit.   (See  Appendix  A,  Sec- 
tion 17) 

Special  damages  for  economic  loss  (medical  and  rehabilitation 
expenses,  lost  wages,  funeral  expenses  and  property  damage) 
cannot  be  the  subject  of  tort  suits  if  they  have  been  paid  by 
a  personal  and  property  protection  insurer  or  would  have  been 
paid  if  such  a  policy  had  been  in  force  at  the  time  of  the  acci- 
dent.  This  will  prevent  multiple  recovery  for  economic  loss 
and  also  serve  as  a  further  inducement  for  people  to  protect 
themselves  against  loss  incurred'-through  motor  vehicle  acci- 
dents.  If  a  person  involved  in  an  accident  is  operating  an 
uninsured  motor  vehicle  in  defiance  of  the  compulsory  insurance 
law,  he  cannot  collect  for  his  economic  loss  through  court  ac- 
tion.  (See  Appendix  A,  Section  16) 


RESIDUAL  LIABILITY  INSURANCE 

Each  policy  of  personal  and  property  protection  insurance  must 
also  include  residual  liability  insurance  to  protect  Montana 
motorists  who  are  involved  in  accidents  in  states  which  do  not 
have  no-fault  insurance.   Insurers  must  agree  to  provide  this 
residual  liability  insurance  in  the  dollar  limits  required  by 
the  financial  responsibility  laws  of  the  state  in  which  the 
accident  occurs.   (See  Appendix  A,  Section  18) 


PROPERTY  INSURANCE  FOR  MOTOR  VEHICLES  AND  THEIR  CONTENTS 

Motor  vehicle  owners  may  insure  their  vehicles  against  damage. 
No  tort  action  will  be  permitted  for  this  type  of  damage. 
Therefore,  each  owner  can  be  sure  that  only  if  he  purchases 
this  type  of  property  insurance  will  damage  to  his  vehicle  be 
compensated.   The  removal  of  tort  action  provides  that  this  in- 
surance will  be  on  a  first-party,  no-fault  basis.   As  with  pres- 
ent collision  and  comprehensive  insurance,  this  type  of  policy 
will  be  subject  to  any  deductible  to  which  the  owner  and  the 
insurer  agree.   (See  Appendix  A,  Section  21) 
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MOTOR  VEHICLE  LIABILITY  INSURANCE 

Access  to  tort  action  for  general  damages  (pain  and  suffering, 
etc.)  will  be  permitted  under  this  system.   Therefore,  motorists 
may  wish  to  protect  themselves  from  lawsuits  for  general  damages 
arising  out  of  accidents  caused  by  their  negligence.   By  pur- 
chasing an  optional  policy  of  motor  vehicle  liability  insurance, 
vehicle  owners  will  be  able  to  protect  their  assets  from  awards 
for  general  damages.   (See  Appendix  A,  Section  11) 


UNINSURED  MOTORIST  COVERAGE 

Since  some  people  will  not  purchase  optional  liability  insurance, 
a  person  may  wish  to  have  a  source  of  recovery  for  general  dam- 
ages resulting  from  an  accident  caused  by  another  person's 
negligence.   This  insurance  system  raises  the  maximum  limits  for 
uninsured  motorist  coverage  to  fifty  thousand  dollars  for  in- 
jury or  death  of  one  person  and  one  hundred  thousand  dollars 
for  injury  or  death  to  two  or  more  people.   If  a  negligent 
party  has  no  liability  insurance  and  no  appreciable  assets, 
uninsured  motorist  coverage  will  enable  the  innocent  accident 
victim  to  recover  general  damages.   (See  Appendix  A,  Section  2) 


SUMMARY 

The  insurance  reform  bill  will  enable  motorists  to  recover  al- 
most all  of  their  economic  loss  if  they  are  injured  in  motor 
vehicle  accidents.   The  required  personal  and  property  protec- 
tion insurance  will  pay  for  all  economic  loss  except  wage  loss 
over  $750  per  month  and  damage  to  motor  vehicles  and  their 
contents.   This  insurance  provides  coverage  on  a  no-fault  basis 
and  bars  tort  action  for  economic  loss  already  compensated  by 
insurance . 

Insurance  coverage  for  damage  to  automobiles  and  their  contents 
is  also  on  a  no-fault  basis  but  is  left  to  the  discretion  of 
the  vehicle  owner.   No  tort  action  will  be  permitted  for  dam- 
age to  motor  vehicles  and  their  contents. 

The  insurance  reform  bill  provides  for  a  comprehensive  system 
of  motor  vehicle  insurance.   Coverage  of  economic  loss,  for 
the  most  part,  is  provided  without  regard  to  fault.   However, 
negligent  actions  will  still  be  a  basis  for  tort  recovery  for 
general  damages . 
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APPENDIX  A 

BILL  NO. 


INTRODUCED  BY 


40-4403,  53-418,  53-421  through  53-428,  53-430  through  53-436 
53-438  through  53-450,  53-452,  53-455 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTIONS  40-440  3, 
53-418   53-421,  53-428,  53-430  THROUGH  53-434,  53-438,  AND  53- 
448  THROUGH  53-450,  R.C.M.  1947;  TO  REMOVE  THE  REQUIREMENTS  OF 
THE  FINANCIAL  RESPONSIBILITY  LAWS  AND  TO  REQUIRE  PERSONAL  AND 
PROPERTY  PROTECTION  MOTOR  VEHICLE  INSURANCE  AS  A  CONDITION  FOR 
REGISTERING  A  MOTOR  VEHICLE  AND  OBTAINING  AN  OPERATOR'S  OR 
CHAUFFEUR'S  LICENSE;  TO  PROVIDE  FOR  PERSONAL  AND  PROPERTY 
PROTECTION  MOTOR  VEHICLE  INSURANCE  WITH  BENEFITS  PAYABLE  ON  A 
FIRST-PARTY  BASIS;  TO  BAR  RECOVERY  FOR  DAMAGE  TO  MOTOR  VEHICLES 
IN  CERTAIN  INSTANCES;  TO  REPEAL  SECTIONS  53-422  THROUGH  5  3-42  7, 
53-435,  53-436,  53-439  THROUGH  53-447,  53-452  AND  53-455,  R.C.M. 
1947;  AND  TO  PROVIDE  FOR  AN  EFFECTIVE  DATE." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

section  1.   The  purpose  of  this  act  is  to  provide  a  means 
of  requiring  personal  and  property  protection  motor  vehicle  in- 
surance as  a  condition  for  registering  a  motor  vehicle  or  ob- 
taining an  operator's  or  chauffeur's  license  and  a  means  of 
promptly  and  equitably  compensating  persons  for  accidental 
bodT?y  injury  and  property  damage  arising  from  the  ownership, 
operation'  maintenance  or  use  of  motor  vehicles,  m  lieu  of 
tort  liability. 

section  2.   Section  40-4403,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"40-4403.   Motor  vehicle  liability  policies  to  include 
uninsured  motorist  coverage-rejection  of  coverage  by  insured. 
Z  automobile  liability  or  motor  vehicle  liability  policy  in- 
suring against  loss  resulting  from  liability  imposed  by  law 
?or  Sodily  injury  or  death  suffered  by  any  person  arising  out 
of  the  ow^ersMp!  maintenance,  or  use  of  a  -^^or  vehicle   shall 
be  delivered  or  issued  for  delivery  m  this  state,  with  respect 
to  any  motor  vehicle  registered  or  principally  garaged  in  this 
iJaSy  ^less  coverage  is  provided  therein  or  supplemental  there- 
to! !A  limits  for-bodi3:y-inj«ry-er-deafch-aet-€erth-.n-^eet.«n 
i^^-422   exclusive  of  interest  and  costs,  of  not  less  than 
?iftv  thl^nd  dollars  (^bOTOOO)  because  ot  bodily  IK^^iY_to_or_ 
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death  of  one  person  in  any  one  accident  and^  subject  to  said 
limit  for  one  person,  to  a  limit  of  not  less  than  one  hundred 
thousand  dollars  ($100,000)  because  of  bodily  injury  to  or 
death  of  two  or  more  persons,  under  provisions  filed  with  and 
approved  by  the  insurance  commissioner,  for  the  protection  of 
persons  insured  thereunder  who  are  legally  entitled  to  recover 
damages  from  owners  or  operators  of  uninsured  motor  vehicles 
because  of  bodily  injury,  sickness  or  disease,  including  death, 
resulting  therefrom;  provided,  that  the  named  insured  shall 
have  the  right  to  reject  such  coverage;  and,  provided  further, 
that  unless  the  named  insured  requests  such  coverage  in  writing, 
such  coverage  need  not  be  provided  in  or  supplemental  to  a  re- 
newal policy  where  the  named  insured  had  rejected  the  coverage 
in  connection  with  the  policy  previously  issued  to  him  by  the 
same  insurer." 

Section  3.   Section  53-418,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-418.   Definitions.   The  following  words  and  phrases, 
when  used  in  this  act  shall,  for  the  purposes  of  this  act,  have 
the  meanings  respectively  ascribed  to  them  in  this  section,  ex- 
cept in  those  instances  where  the  context  clearly  indicates  a 
different  meaning: 

1.  "Supervisor"  --  The  highway  patrol  supervisor  and  his 
executive  assistant. 

2.  "Board"  —  The  Montana  highway  patrol  board. 

3.  "Registrar"  --  The  registrar  of  motor  vehicles  of  this 
state . 

4.  "Judgment"   —  Any  judgment  that  shall  have  become 
final  by  expiration  without  appeal  of  the  time  within  which  an 
appeal  might  have  been  perfected,  or  by  final  affirmation  on 
appeal,  rendered  by  a  court  of  competent  jurisdiction  of  any 
state  or  of  the  United  States,  upon  a  cause  of  action  arising 
out  of  the  ownership,  maintenance  or  use  of  any  motor  vehicle, 
for  damages,  including  damages  for  care  and  loss  of  services, 
because  of  bodily  injury  to  or  death  of  any  person,  or  for 
damages  because  of  injury  to  or  destruction  of  property,  includ- 
ing the  loss  of  use  thereof,  or  upon  a  cause  of  action  on  an 
agreement  of  settlement  for  such  damages. 

5.  "License"  --  Any  license,  temporary  instruction  per- 
mit or  temporary  license  issued  under  the  laws  of  this  state 
pertaining  to  the  licensing  of  persons  to  operate  motor  vehi- 
cles. 


I 


6.   "Motor  vehicle"  --  Every  self-propelled  vehicle  which 
is  designed  for  use  upon  a  highway,  including  trailers  and 
semitrailers  designed  for  use  with  such  vehicles  (except  trac-  I 

tion  engines,  road  rollers,  farm  tractors,  tractor  cranes,  ^ 

power  shovels,  and  well  driller)  and  every  vehicle  which  is 
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propelled  by  electric  power  obtained  from  overhead  wires  but 
not  operated  upon  rails. 

7.  "Nonresident"  --  Every  person  who  is  not  a  resident 
of  this  state. 

8.  "Nonresident's  operating  privilege"  --  The  privilege 
conferred  upon  a  nonresident  by  the  laws  of  this  state  per- 
taining to  the  operation  by  him  of  a  motor  vehicle,  or  the  use 
of  a  motor  vehicle  owned  by  him,  in  this  state. 

9.  "Operator"  —  Every  person  who  is  in  actual  physical 
control  of  a  motor  vehicle. 

10.  "Owner"  —  A  person  who  holds  the  legal  title  of  a 
motor  vehicle,  or  in  the  event  a  motor  vehicle  is  the  subject 
of  an  agreement  for  the  conditional  sale  or  lease  thereof, 
with  the  right  of  purchase  upon  performance  of  the  conditions 
stated  in  the  agreement,  and  with  an  immediate  right  of  pos- 
session vested  in  the  conditional  vendee  or  lessee,  or  in  the 
event  a  mortgagor  of  a  vehicle  is  entitled  to  possession,  then 
such  conditional  vendee  or  lessee  or  mortgagor  shall  be  deemed 
the  owner  for  the  purposes  of  this  act. 

11.  "Person"  —  Every  natural  person,  firm,  copartner- 
ship, association  or  corporation. 

i2T---Preei-©f-fiftaneiai-re9peft9ibii±:tey- Pr©©#-©f 

abiiifcy-fco-resp©Rd-in-dam«ges-for-3:iabitifey--©n-«ee©tiftfc-of 
aeei  dents -o  eenr  r  ing  -  snbseq  went  — b© -the -effect  ive-dat-e-ef- said 
pro©f  7-ari9ing-oot-©f-the-©wnership>--iTiairtteftanee-or-H»e-©€-a 
motor- vehicie7-in-the -am©  tmt-of -ten-fchoosaftd -d©iiar9-f  $-i&7&6B  )- 
beeaase-of-bodiiy-inj-ary-t©-©r-death-©f-one-pers©n-ift-any-©ne 
accident --and- -sub jeet-t©-said-iimife-f©r-©fte-per9©ft--in— the 
amottftt-of-twenty-th©«sand-doiiars--f$?e-e&&)— because -of -bodiiy 
inj-tiry-to-or-death-of-two-©r-more-person9-irt-any-©ne-aeeideRt- 

and-in-the-am©Hnt-of-f  ive-th©«sand-d©itars--(-$&r&^&) — because-©* 
iRJ-«ry-to-©r-destrttct±on-©*-pir©perty-o*-©thers-in-aRy-©Re 

aecidentv 

iS-   12.   "Registration"  --  Registration  certificate  or 
certificates  and  registration  plates  issued  under  the  laws  of 
this  state  pertaining  to  the  registration  of  motor  vehicles. 

i4T  13.   "State"  —  Any  state,  territory  or  possession  of 
the  United  States,  the  District  of  Coluinbia,  or  any  province 
of  the  Dominion  of  Canada." 

Section  4.   Section  53-421,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-421.   Report  required  following  accident.   In  addition 
to  the  reports  required  under  chapter  12,  Title  32  of  the 
R.C.M.  1947,  the  operator  of  any  motor  vehicle  which  is  in 
any  manner  involved  in  an  accident  within  this  state,  in  which 
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any  person  is  killed  or  injured  or  in  which  damage  to  the  prop- 
erty of  any  one  person  in  excess  of  two  hundred  and  fifty  dol- 
lars ($250)  is  sustained,  shall  within  ten  (10)  days  after  such 
accident  report  the  matter  in  writing  to  the  supervisor.   Such 
report,  the  form  of  which  shall  be  prescribed  by  the  supervisor, 
shall  contain  information  to  enable  the  supervisor  to  deter- 
mine whether  the  requirements  for  the  deposit  of  security 
under  section  55-422-are-inappii:eabie-by-reason-of-fche-exi9t- 
eftee-©f-in9tiranee-or-©thei?-exeepti©ft9-speeif  ied-ift-fchis-aefe  15 
of  this  act  have  been  fulfilled.   The  supervisor  may  rely 
upon  the  accuracy  of  the  information  unless  and  until  he  has 
reason  to  believe  that  the  information  is  erroneous.   If  such 
operator  be  physically  incapable  of  making  such  report,  then 
any  person  may  do  so  for  and  on  his  behalf.   The  operator  or 
the  owner  shall  furnish  such  additional  relevant  information 
as  the  supervisor  shall  require." 

Section  5.   Section  53-428,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"5  3-428.   Matters  not  to  be  evidence  in  civil  suits. 
Neifeher-fche  The  report  required  by  section  5  3-421,  the-aetton 

fcaken-by-the-sapervisor-pursHaftt—be-thi-s-aet-— bhe-f  indirtgsr-i* 
any  7 -of-fche-sapervar9©r-«p©n -which -saeh-aetiort -is -based- -ttor 
fehe-secttrifey-fiied-a9-pj?©vided-iR-t:hi3-act  shall  not  be  re- 
ferred to  in  any  way,  nor  be  any  evidence  of  the  negligence 
or  due  care  of  either  party,  at  the  trial  of  any  action  at  law 
to  recover  damages." 

Section  6.   Section  53-430,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-4  30.   Suspension  for  nonpayment  of  judgments  --  ex- 
ceptions,  (a)   The  supervisor,  upon  the  receipt  of  a  certi- 
fied copy  of  a  judgment,  shall  forthwith  suspend  the  license 
and  registration  and  any  nonresident's  operating  privilege  of 
any  person  against  whom  such  judgment  was  rendered,  except  as 
hereinafter  otherwise  provided  in  this  section  and  in  section 
53-433. 

(b)   If  the  judgment  creditor  consents  in  writing,  in 
such  form  as  the  supervisor  may  prescribe,  that  the  judgment 
debtor  be  allowed  license  and  registration  or  nonresident's 
operating  privilege,  the  same  may  be  allowed  by  the  supervisor, 
in  his  discretion,  for  six  (6)  months  from  the  date  of  such  con- 
sent and  thereafter  until  such  consent  is  revoked  in  writing 
notwithstanding  default  in  the  payment  of  such  judgment,  or  of 
any  installments  thereof  prescribed  in  section  5  3-4  33  provided 
fche-JHdgmeRfc-debto3?-f  tii?Ri9he9-pr©©f-of-f  inaneiat-respeftsibiiirty . 

Section  7.   Section  53-431,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"5  3-4  31.   Suspension  to  continue  until  judgments  paid  and 
proof  given.   Such  license,  registration  and  nonresident's 
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operating  privilege  shall  remain  so  suspended  and  shall  not  be 
renewed,  nor  shall  any  such  license  or  registration  be  there- 
after issued  in  the  name  of  such  person,  including  any  such 
person  not  previously  licensed,  unless  and  until  every  such 
judgment  is  stayed,  satisfied  in  full  or  to  the  extent  herein- 
after provided  and-tinteii-the-said-person-gives-proef-ef-finan- 
eiai-responsibiiifcy-sabjeefc-to-the-exempfciorts-stated-ift-see- 
tion9-53-49e-aRd-55-455. 

A  discharge  in  bankruptcy  following  the  rendering  of  any 
such  judgment  shall  not  relieve  the  judgment  debtor  from  any 
of  the  requirements  of  this  act." 

Section  8.   Section  53-432,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"5  3-4  32.   Satisfaction  of  judgments.   Judgments  herein 
referred  to  shall,  for  the  purposes  of  this  act  only,  be 
deemed  satisfied: 

1.  when  ten  thousand  dollars  ($10,000)  has  been  credited 
upon  any  judgment  or  judgments  rendered  in  excess  of  that  a- 
mount  because  of  bodily  injury  to  or  death  of  one  person  as 
the  result  of  any  one  accident;  or 

2.  when,  subject  to  such  limit  of  ten  thousand  dollars 
($10,000)  because  of  bodily  injury  to  or  death  of  one  person, 

the  sum  of  twenty  thousand  dollars  ($20,000)  has  been  credited 
upon  any  judgment  or  judgments  rendered  in  excess  of  that  a- 
movint  because  of  bodily  injury  or  death  of  two  or  more  persons 
as  the  result  of  any  one  accident;  or 

3t — when-five— bh©«9aftd-d©±iar9--f$5-&9&) — has-been-eredifeed 
ttpoR-any-j-adgmertfc-or-j-adgmeftts-rertdered-ift-exeess-ei-bhafc-a- 
moant-beeaase-of-in  j-ary-fce-op-destruetieft-of-preperty-ef 
others-as-a-resnit-of-any-one-aecidefttr 

Provided,  however,  payments  made  in  settlement  of  any 
claims  because  of  bodily  injury-  0£  death  or-pr&perfcy-damage 
arising  from  a  motor  vehicle  accident  shall  be  credited  in  re- 
duction of  the  amounts  provided  for  in  this  section." 

Section  9.   Section  53-433,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-433.   Installment  payment  of  judgments  --  default, 
(a)   A  judgment  debtor  upon  due  notice  to  the  judgment  creditor 
may  apply  to  the  court  in  which  such  judgment  was  rendered 
for  the  privilege  of  paying  such  judgment  in  installments  and 
the  court,  in  its  discretion  and  without  prejudice  to   any 
other  legal  remedies  which  the  judgment  creditor  may  have, 
may  so  order  and  fix  the  amoiints  and  times  of  payment  of  the 
installments . 

(b)   The  supervisor  shall  not  suspend  a  license,  or  request 
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and  require  of  the  registrar  the  suspension  of  a  registration 
or  a  nonresident's  operating  privilege,  and  shall  restore  any 
license,  and  request  and  require  of  the  registrar  the  restora- 
tion of  the  registration  or  nonresident's  operating  privilege 
suspended  following  nonpayment  of  a  judgment,  when  the  judg- 
ment debtor  gives-preef-of-f iftaftciai-respensibiiifcy-artd  obtains 
such  an  order  permitting  the  payment  of  such  judgment  in  in- 
stallations, and  while  the  payment  of  any  said  installment  is 
not  in  default. 

(c)   In  the  event  the  judgment  debtor  fails  to  pay  any 
installment  as  specified  by  such  order,  then  upon  notice  of 
such  default,  the  supervisor  shall  forthwith  suspend  the 
license,  and  shall  request  and  require  of  the  registrar  the 
suspension  of  the  registration  or  nonresident's  operating  privi- 
lege of  the  judgment  debtor  until  such  judgment  is  satisfied, 
as  provided  in  this  act." 


Section  10. 
read  as  follows: 


Section  53-434,  R.C.M.  1947,  is  amended  to 


"53-434.   Proof  required  upon  certain  convictions.   (a) 
Whenever  the  supervisor  or  the  board,  under  any  of  the  laws  of 
this  state,  revokes  the  license  of  any  person  upon  receiving 
record  of  a  conviction  or  a  forfeiture  of  bail,  the  supervisor 
or  the  board,  shall  also  request  and  require  of  the  registrar 
the  suspension  of  the  registration  for  all  motor  vehicles  regis- 
tered in  the  name  of  such  person  except-that-the-regtsfcrar-shaii 
not-saspend-seeh-regisfcratioftr-uniess-ethejfwise-regHipe^-by-iawT 
if -such-person -has -pre vioasiy-given-or-shati-inmediafceiy -give 
and- thereafter -main tain-proof -of -finafteiat-respoftsibiiifcy -with 
r e spec t - to -a i i -m© tor -vehieies- registered -by -s«eh -per son. 


(b)   Such  license  shall  remain  revoked  and  such  registra- 
tion shall  remain  suspended  and  shall  not  at  any  time  there- 
after be  renewed  nor  shall  any  license  be  thereafter  issued 
to  such  person,  nor  shall  any  motor  vehicle  be  thereafter 
registered  in  the  name  of  such  person  until  permitted  under 
the  motor  vehicle  laws  of  this  state  and-n-et-then-tmiess-and 
ran  t  ii -he -shai±-give-and-t  hereafter -ma  in  tain-proof -of -finaneiai 
responsibiiity . 

ie) If-a-pers©n-is-n©t-iieensed--b«t-by-the-f inat-order 

or-j-ndgment-is-eonvicted-of-or-forfeits-any-baii-or-eoiiaterai 
depos  i  ted-to-seeare -an -appearance -f  or -tria  J: -for -any -offense 
reqttiring-the-revocation-of-a-iieense--n©-i-ieense-sha3:t-be 
thereafter -issued- to -sueh-per son -and -no -m© tor -vehieie-shaii 
con t inue - to -be - regis te red -or -thereafter-be -registered -in -the 
name-of -s«eh-person -ant ii-he-shaii -give -and-fehereaf feer-main- 
tain-proo f -of -f inane iai-respon sib iiityr 

id) Whene ver -the -super visor-or-the -board-revokes -a -n©n - 

resident-'-s-operafcing-priviiege-by-rea-s©n-©f-a-eonvieti©n-or 
forfeiture-of-baii--saeh-priviiege-shaii-remain-s©-rev©ked-tin- 
iess -such -per son -shaii -have -pre vi©usiy-given-©r-shaii-immediateiy 
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give-and-thereafber-maiftfcain-preef-of-firnafteJrftt-respeftstbiiity-" 

Section  11.   Section  53-438,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-438.   Motor  vehicle  liability  policy  defined.   (a)   A 
"motor  vehicle  liability  policy"  as  said  term  is  used  in  this 
act  shall  mean  an  owner's  or  operator's  policy  of  liability 
insurance,  certified  as  provided  in  seetie'n-&3-4'9&-©r  section 
53-437  as  proof  of  financial  responsibility  and  issued,  except 
as  otherwise  provided  in  section  5  3-4  37,  by  an  insurance 
carrier  duly  authorized  to  transact  business  in  this  state,  to 
or  for  the  benefit  of  the  person  named  therein  as  insured. 

(b)  Such  owner's  policy  of  liability  insurance:   1.  shall 
designate  by  explicit  description  or  by  appropriate  reference 
all  motor  vehicles  with  respect  to  which  coverage  is  thereby  to 
be  granted;  and  2.  shall  insure  the  person  named  therein  and 
any  other  person,  as  insured,  using  any  such  motor  vehicle  or 
motor  vehicles  with  the  express  or  implied  permission  of  such 
named  insured,  against  loss  from  the  liability  imposed  by  law 
for  damages  arising  out  of  the  ownership,  maintenance  or  use  of 
such  motor  vehicle  or  motor  vehicles  within  the  United  States 
of  America  or  the  Dominion  of  Canada,  subject  to  limits  exclu- 
sive of  interest  and  costs,  with  respect  to  each  such  motor 
vehicle,  as  follows:   ten  thousand  dollars  ($10,000)  because  of 
bodily  injury  to  or  death  of  one  person  in  any  one  accident  and 
subject  to  said  limit  for  one  person-  and  twenty  thousand  dol- 
lars ($20,000)  because  of  bodily  injury  to  or  death  of  two  or 
more  persons  in  any  one  accident--and-€irve-thett9dftd-d©tirars 

■f  $57999)- -beeaase-ef -in  JHjry-fce-er-destruefcien-ef-pirepeifty-ef 
©fchers-in-any-ene-aeeident . 

(c)  Such  operator's  policy  of  liability  insurance  shall 
insure  the  person  named  as  insured  therein  against  loss  from 
the  liability  imposed  upon  him  by  law  for  damages  arising  out 
of  the  use  by  him  of  any  motor  vehicle  not  owned  by  him,  within 
the  same  territorial  limits  and  siobject  to  the  same  limits  of 
liability  as  are  set  forth  above  with  respect  to  an  owner's 
policy  of  liability  insurance. 

(d)  Such  motor  vehicle  liability  policy  shall  state  the 
name  and  address  of  the  named  insured,  the  coverage  afforded 
by  the  policy,  the  premium  charged  therefor,  the  policy  period 
and  the  limits  of  liability,  and  shall  contain  an  agreement  or 
be  endorsed  that  insurance  is  provided  thereunder  in  accordance 
with  the  coverage  defined  in  this  act  as  respects  bodily  injury 
and  death  or  property  damage,  or  both,  and  is  subject  to  all 
the  provisions  of  this  act. 

(e)  Such  motor  vehicle  liability  policy  need  not  insure 
any  liability  under  any  workmen's  compensation  law   nor  any 
liability  on  account  of  bodily  injury  to  or  death  of  an  em- 
ployee of  the  insured  while  engaged  in  the  employment,  other 
than  domestic,  of  the  insured,  or  while  engaged  in  the  operation. 
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maintenance  or  repair  of  any  such  motor  vehicle  nor  any  liabil- 
ity for  damage  to  property  owned  by,  rented  to,  in  charge  of  or 
transported  by  the  insured. 

(f)   Every  motor  vehicle  liability  policy  shall  be  sub- 
ject to  the  following  provisions  which  need  not  be  contained 
therein:   1.   the  liability  of  the  insurance  carrier  with  re- 
spect to  the  insurance  required  by  this  act  shall  become  ab- 
solute whenever  injury  or  damage  covered  by  said  motor  vehi- 
cle liability  policy  occurs;  said  policy  may  not  be  canceled 
or  annulled  as  to  such  liability  by  any  agreement  between  the 
insurance  carrier  and  the  insured  after  the  occurrence  of  the 
injury  or  damage;  no  statement  made  by  the  insured  or  on  his 
behalf  and  no  violation  of  said  policy  shall  defeat  or  void 
said  policy; 

2.  the  satisfaction  by  the  insured  of  a  judgment  for  sucli 
injury  or  damage  shall  not  be  a  condition  precedent  to  the 
right  or  duty  of  the  insurance  carrier  to  make  payment  on  ac- 
count of  such  injury  or  damage; 

3.  the  insurance  carrier  shall  have  the  right  to  settle 
any  claim  covered  by  the  policy,  and  if  such  settlement  is 
made  in  good  faith,  the  amount  thereof  shall  be  deductible  from 
the  limits  of  liability  specified  in  subdivision  2  of  subsection 
(b)  of  this  section; 

4.  the  policy,  the  written  application  therefor,  if  any, 
and  any  rider  or  endorsement  which  does  not  conflict  with  the 
provisions  of  the  act  shall  constitute  the  entire  contract  be- 
tween the  parties. 


(g) 
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policy  which  grants  the  coverage  required  for  a 
liability  policy  may  also  grant  any  lawful  cover- 
of  or  in  addition  to  the  coverage  specified  for 
le  liability  policy  and  such  excess  or  additional 
1  not  be  subject  to  the  provisions  of  this  act. 
to  a  policy  which  grants  such  excess  or  additional 
term  "motor  vehicle  liability  policy"  shall  apply 
part  of  the  coverage  which  is  required  by  this 


(h)   Any  motor  vehicle  liability  policy  may  provide  that 
the  insured  shall  reimburse  the  insurance  carrier  for  any  pay- 
ment the  insurance  carrier  would  not  have  been  obligated  to  make 
under  the  terms  of  the  policy  except  for  the  provisions  of  this 
act . 

(i)   Any  motor  vehicle  liability  policy  may  provide  for 
the  prorating  of  the  insurance  thereunder  with  other  valid  and 
collectible  insurance. 


(j)   The  requirements  for  a  motor  vehicle  liability  policy 
may  be  fulfilled  by  the  policies  of  one  or  more  insurance 
carriers  which  policies  together  meet  such  requirements. 
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(k)  Any  binder  issued  pending  the  issuance  of  a  motor 
vehicle  liability  policy  shall  be  deemed  to  fulfill  the  re- 
quirements for  sucli  a  policy." 

Section  12.   Section  53-448,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-448.   Surrender  of  license  and  registration.   Any  per- 
son whose  license  or  registration  shall  have  been  suspended  as 
herein  provided,  or  whose  policy  of  personal  and  property  pro- 
tection insurance  or-beR«--when-required-«nder-fchir9-aefe7  shall 
have  been  canceled  or  terminated,  or  who  shall  neglect  to  fur- 
nish other  proof  upon  request  of  the  supervisor  shall  imme- 
diately return  his  license  and  registration  to  the  supervisor. 
Motor  vehicle  insurers  authorized  to  write  personal  and  proper- 
ty protection  insurance  in  this  state  shall  inform  the  super- 
visor within  fifteen  (15)  days  of  the  cancellation  of  any 
policy  of  personal  and  property  protection  insurance  issued  to 
a  resident  of  this  state.   Such  information  shall  give  the 
effective  cancellation  date  of  such  personal  and  property 
protection  insurance  and  shall  designate  by  explicit  descrip- 
tion or  appropriate  reference  all  motor  vehicles  covered  there- 
by and  the  names  of  all  persons  named  in  such  personal  and 
property  protection  insurance.   If  any  person  shall  fail  to  re- 
turn to  the  supervisor  the  license  or  registration  as  provided 
herein,  the  supervisor  shall  forthwith  direct  any  peace  officer 
or  highway  patrolman  to  secure  possession  thereof  and  to  re- 
turn the  same  to  the  supervisor.   The  supervisor  shall  there- 
upon forward  the  registration  to  the  registrar." 

Section  13.   Section  53-449,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"53-449.   Violations  of  act  —  penalties.   (a)   Failure  to 
report  an  accident  as  required  by  section  53-421  shall  be 
punished  by  a  fine  not  in  excess  of  twenty-five  dollars  ($25) , 
and  in  the  event  of  injury  or  damage  to  the  person  or  property 
of  another  in  such  accident,  the  supervisor  shall  suspend  the 
license  of  the  person  failing  to  make  such  report,  or  the  non- 
resident's operating  privilege  of  such  person,  until  such  re- 
port has  been  filed  and  for  such  further  period  not  to  exceed 
thirty  (30)  days  as  the  supervisor  may  fix. 

(b)  Any  person  who  gives  information  required  in  a  report 
or  otherwise  as  provided  for  in  section  5  3-421,  knowing  or  having 
reason  to  believe  that  such  information  is  f alser-or-who-shaii 

f orge -or 7-withoat-aathorit77-sigrt-an7 -evidence -of -proof -©f-f iftftft- 
ciai-responsibi3:rty7--or-who-f  J:ies-or-offer9-for-fi3:i:ftg-afty-s«eh 
evidence-of-proof-knowing-or-having-reason-fco-beiieve-bhafe-it 
is-forged-op-signed-wifchoat-aafehority  shall  be  fined  not  more 
than  one  thousand  dollars  ($1,000.00)  or  imprisoned  for  not 
more  than  one  (1)  year  or  both. 

(c)  Any  person  whose  license  or  registration  or  non- 
resident's operating  privilege  has  been  suspended  or  revoked 
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under  this  act  and  who,  during  such  suspension  or  revocation 
drives  any  motor  vehicle  upon  any  highway  or  knowingly  permits 
any  motor  vehicle  owned  by  such  person  to  be  operated  by 
another  upon  any  highway,  except  as  permitted  under  this  act, 
shall  be  fined  not  more  than  five  hundred  dollars  ($500.00)  or 
imprisoned  not  exceeding  six  (6)  months,  or  both. 

(d)  Any  person  willfully  failing  to  return  license  or 
registration  as  required  in  section  53-448  shall  be  fined  not 
more  than  five  hundred  dollars  ($500.00)  or  imprisoned  not  to 
exceed  thirty  (30)  days,  or  both. 

(e)  Proof  of  personal  and  property  protection  motor  vehi- 
cle insurance  coverage  shall  be  furnished  by  filing  with  the 
county  treasurer  the  written  certificate  of  an  insurance  carri- 
er authorized  to  do  business  in  this  state  certifying  that  there 
IS  in  effect  a  motor  vehicle  insurance  policy  prepaid  for  the 
period  of  one  (1)  year  for  the  benefit  of  any  person  applying 

to  register  a  motor  vehicle  or  to  obtain  an  operator's  or 
chauffeur's  license.   Such  certificate  shall  give  the  effective 
date  of  such  motor  vehicle  insurance  policy,  which  date  shall 
be  the  same  as  the  effective  date  of  the  certificate,  and  shall 
designate  by  explicit  description  or  appropriate  reference  all 
motor  vehicles  covered  thereby,  unless  the  policy  is  issued  to 
a  person  who  is  not  the  owner  of  a  motor  vehicle. 

(f)  No  motor  vehicle  shall  be  or  continue  to  be  registered 
in  the  name  of  any  person  unless  such  motor  vehicle  is  desig- 
nated in  such  certificate. 

(g)  The  Montana  highway  patrol  board  shall  cancel  the 
operator's  or  chauffeur's  license  of  any  person  who  fails  to 
file  such  certificate  with  the  county  treasurer. 

(h)   Any  person  who  fails  to  file  such  certificate  with  the 
county  treasurer  shall  not  be  permitted  to  apply  for  or  renew 
an  operator's  or  chauffeur's  license. 

(i)   The  Montana  highway  patrol  may  obtain  physical  pos- 
session of  driver  licenses,  automobile  registration  certificates 
and  automobile  license  plates  which  have  been  canceled  as  here- 
in provided. 

(j)   Any  person  who  fails  to  file  such  certificate  with 
the  county  treasurer  and  who  drives  any  motor  vehicle  upon  any 
highway  shall  be  fined  not  more  than  one  thousand  dollars 
($1,000)  or  imprisoned  not  to  exceed  thirty  (30)  days,  or  both." 


Section  14, 
read  as  follows 


Section  53-450,  R.C.M.  1947,  is  amended  to 


"5  3-450.   Exceptions.   This  act  shall  not  apply  with  re- 
spect to  any  motor  vehicle  owned  by  the  United  States,  this 
state  or  any  political  subdivision  of  this  state  or  any  munici- 
pality therein;  nor,  except  for  sections  53-421  and-&3-446,  with 
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respect  to  any  motor  vehicle  which  is  subject  to  the  provisions 
of  section  8-113,  requiring  insurance  or  other  security. 

Section  15.   Registration  of  vehicles  and  security  for  pay- 
ment of  benefits.   (1)   Security  which  is  required  for  regis- 
tered motor  vehicles. 

(a)  The  owner  or  registrant  of  a  motor  vehicle  required  to 
be  registered  in  this  state  shall  maintain  security  as  defined 
by  section  15,  subsection  (2)  of  this  act  in  effect  continuous- 
ly throughout  the  registration  period. 

(b)  Security  is  required  for  payment  of  benefits  under 
personal  protection  insurance,  property  protection  insurance 
and  residual  liability  insurance  as  they  are  set  forth  m  tnis 
chapter. 

(c)  For  the  purposes  of  this  act,  a  motor  vehicle  is  de- 
fined by  section  53-418(6),  R.C.M.  1947. 


(2) 


Security  required  for  the  payment  of  benefits 


(a)   security  for  the  payment  of  the  benefits  required  by 
section  15,  subsection  (1)  of  this  act  may  be  provided  with 
resoect  to  any  motor  vehicle  under  a  policy  issued  by  an  in- 
surefduly  authorized  to  transact  business  m  this  state  which 
aSords  insurance  for  the  payment  of  such  benefits.   Any  policy 
If   insurance  represented  or  sold  as  providing  the  security  re- 
quired for  registered  motor  vehicles  under  tnis  chapter  shall 
be  deemed  to  provide  insurance  for  the  payment  of  such  benefits. 

(b)   Security  for  the  payment  of  such  benefits  may  J^e  pro- 
vided'with  respect  to  any  mStor  vehicle  by  any  other  method 
approved  by  the  Montana  highway  patrol  board  as  affording 
security  equivalent  to  that  afforded  by  a  policy  of  insurance 
p?Svided  p?oof  of  such  security  is  filed  and  continuously  mam- 
?a?ned  wi?h  the  Montana  highway  patrol  board  throughout  the 
reqistration  period.   The  person  filing  such  security  shall  have 
a!l  of  ?he  Sb!igations  and  rights  of  an  insurer  under  this  chap- 
tei   Whenever  ?he  context  permits,  the  word  "insurer",  as  used 
in  this  chapter,  includes  any  such  person. 

(3)  A  nonresident  owner  or  registrant  of  a  motor  vehicle 
not  registered  in  this  state  shall  not  operate  or  permit  such 
vehiclf^o  bS  operated  in  this  state  for  an  aggregate  of  more 
thai  thir?v  (30)  davs  in  any  calendar  year  unless  he  continuous- 
if  maintains  securi-ty  for  the  payment  of  benefits  in  accordance 
with  the  terms  of  section  15,  subsection  (1)  of  this  act. 

(4)  Any  owner  or  registrant  of  a  motor  vehicle  with  respect 
tn   which  security  is  required  under  section  15,  subsection  (1) 

o?  this  ac??  who  operates  such  motor  vehicle  or  permits  it  to 
be  operated  upon  a  public  highway  in  this  state  without  having 
in  ?ull  force  and  effect  security  complying  with  the  terms  of 
section  15,  subsections  (2)  or  (3)  of  this  act,  is  guilty  of  a 
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misdemeanor.   Any  other  person  who  operates  such  a  motor  vehi- 
cle upon  a  public  highway  in  this  state  with  the  knowledge  that 
the  owner  or  registrant  does  not  have  such  security  in  full 
force  and  effect  is  guilty  of  a  misdemeanor.   Each  person  con- 
victed of  a  misdemeanor  under  the  terms  of  this  section  shall 
have  his  license  and,  if  an  owner  or  registrant,  his  registra- 
tion revoked  and  may  be  fined  not  more  than  one  thousand  dol- 
lars ($1,000)  or  may  be  imprisoned  for  not  more  than  thirty 
(30)  days,  or  both. 

Section  16.   Terms  and  conditions  of  personal  protection 
insurance  are  as  follows: 

(1)   Liability  for  personal  protection  benefits. 

(a)  Under  personal  protection  insurance  the  insurer  is 
liable  to  pay  benefits  for  accidental  bodily  injury  arising 
out  of  the  ownership,  operation,  maintenance  or  use  of  a  motor 
vehicle  as  a  motor  vehicle,  subject  to  the  provisions  of  this 
chapter. 

(b)  Personal  protection  insurance  benefits  are  due  under 
the  provisions  of  this  chapter  without  regard  to  fault. 

(c)  Accidental  bodily  injury. 

(i)   Bodily  injury  includes  death  resulting  therefrom  and 
damage  to  or  loss  of  a  person's  prosthetic  devices  in  connection 
with  such  injury. 

(ii)   Bodily  injury  is  accidental  as  to  one  claiming  per- 
sonal protection  insurance  benefits  lonless  suffered  intention- 
ally by  the  injured  person  or  caused  intentionally  by  the 
claimant.   Even  though  a  person  knows  that  bodily  injury  is  sub- 
stantially certain  to  be  caused  by  his  act  or  omission,  he  does 
not  cause  or  suffer  injury  intentionally  if  he  acts  or  refrains 
from  acting  for  the  purpose  of  averting  injury  to  property  or 
to  any  person  or  persons  including  himself. 

(d)  Accidental  bodily  injury  does  not  arise  out  of  the 
ownership,  operation,  maintenance  or  use  of  a  parked  vehicle  as 
a  motor  vehicle  unless: 

(i)   the  vehicle  was  parked  in  such  a  way  as  to  cause  un- 
reasonable risk  of  the  bodily  injury  which  occurred,  or 

(ii)   such  injury  was  a  direct  result  of  physical  contact 
with  equipment  permanently  mounted  on  such  vehicle,  while  such 
equipment  was  being  operated  or  used,  or  property  being  lifted 
onto  or  lowered  from  such  vehicle  in  the  loading  or  unloading 
process,  or 

(iii)   such  injury  was  sustained  by  a  person  while  occupy- 
ing, entering  into  or  alighting  from  such  vehicle. 
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(2)   Personal  protection  insurance  benefits  are  payable 
for  the  following: 

(a)  Allowable  expenses  consist  of  all  reasonable  charges 
incurred  for  reasonably  necessary  products,  services  and  accom- 
modations for  an  injured  person's  care,  recovery  or  rehabilita- 
tion.  Allowable  expenses  within  personal  protection  insurance 
coverage  shall  not  include: 

(i)  charges  for  a  hospital  room  in  excess  of  a  reasonable 
and  customary  charge  for  semiprivate  accoirimodations  except  when 
the  injured  person  requires  special  or  intensive  care,  or 

(ii)   charges  for  funeral  and  burial  expenses  to  the  ex- 
tent that  the  total  exceeds  one  thousand  dollars  ($1,000). 

(b)  Work  loss  consisting  of: 

(i)   loss  of  income  from  work  an  injured  person  would 
have  performed  had  he  not  been  injured,  including  loss  of  pen- 
sion and  social  security  benefit  entitlements,  and 

(ii)   expenses  reasonably  incurred  in  obtaining  ordinary 
and  necessary  services  in  lieu  of  those  that,  had  he  not  been 
injured,  an  injured  person  would  have  performed,  not  for  income 
but  for  the  benefit  of  himself  or  of  any  dependent  of  his;  pro- 
vided, however,  that  work  loss  does  not  include  any  loss  after 
the  date  on  which  the  injured  person  dies. 

Because  the  benefits  received  from  personal  protection  in- 
surance for  loss  of  income  are  not  taxable  income,  the  benefits 
payable  for  such  loss  of  income  will  be  reduced  fifteen  percent 
(15%)  unless  the  claimant  presents  to  the  insurer  in  support  of 
his  claim  reasonable  proof  of  a  lower  value  of  the  income  tax 
advantage  in  his  case,  in  which  event  such  lov/er  value  shall 
apply. 

The  benefits  payable  for  work  loss  sustained  in  any  one 
thirty  (30)  day  period  shall  not  exceed  seven  hundred  fifty 
dollars  ($750) ,  such  maximum  to  apply  pro  rata  to  any  lesser 
period  of  work  loss. 

(c)  Survivors'  loss  consists  of  loss,  after  the  date  on 
which  the  deceased  died,  of  contributions  of  tangible  things  of 
economic  value  (not  including  services)  that  persons  who  are 
dependents  of  the  deceased  at  the  time  of  his  death  would  have 
received  for  support  during  their  dependency  from  the  deceased 
had  he  not  suffered  the  accidental  bodily  injury  causing  death; 
and  expenses  reasonably  incurred  by  such  dependents  during 
their  dependency  and  after  the  date  on  which  the  deceased  died 
in  obtaining  ordinary  and  necessary  services  in  lieu  of  those 
that  the  deceased  would  have  performed  for  their  benefit  had  he 
not  suffered  the  injury  causing  death.   The  benefits  payable 
for  survivors'  loss  in  connection  with  the  death  of  any  person 
in  any  one  thirty  (30)  day  period  shall  not  exceed  seven  hundred 
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fifty  dollars  ($750)  and  shall  not  be  payable  beyond  the  normal 
life  expectancy  of  the  deceased,  as  determined  by  reference  to 
the  mortality  tables  designated  by  the  commissioner  of  insurance 
for  this  purpose. 

(d)  The  amount  of  all  disability  and  survivor  benefits 

a  claimant  recovers  or  is  entitled  to  recover  under  the  Social 
Security  Act  (U.S.  Code,  Title  42,  sections  301  et  seq . )  because 
of  accidental  bodily  injury  shall  be  subtracted  from  the  per- 
sonal protection  insurance  benefits  otherwise  payable  for  the 
injury. 

(e)  An  injured  person  is  a  natural  person  suffering  acci- 
dental bodily  injury. 

(f)  The  following  described  persons  shall  be  conclusively 
presumed  to  be  dependents  of  a  deceased  person: 

(i)   a  wife  is  dependent  on  a  husband  with  whom  she  lives 
at  the  time  of  his  death; 

(ii)   a  husband  is  dependent  on  a  wife  with  whom  he  lives 
at  the  time  of  her  death; 

(iii)   any  child  while  under  the  age  of  eighteen  (18) 
years,  or  over  said  age  but  physically  or  mentally  incapacitated 
from  earning,  is  dependent  on  the  parent  with  whom  he  is  living 
or  from  whom  he  is  receiving  support  regularly  at  the  time  of 
the  death  of  such  parent.   In  all  other  cases,  questions  of  de- 
pendency and  the  extent  of  dependency  shall  be  determined  in  ac- 
cordance with  the  facts,  as  the  facts  may  be  at  the  time  of  the 
death. 

(iv)   The  dependency  of  a  surviving  spouse  shall  terminate 
upon  death  or  remarriage.   The  dependency  of  any  other  person 
shall  terminate  upon  the  death  of  such  person  and  shall  con- 
tinue only  so  long  as  such  person  is: 

(A)  under  the  age  of  eighteen  (18)  years,  or 

(B)  physically  or  mentally  incapacitated  from  earning,  or 

(C)  engaged  full  time  in  a  formal  program  of  academic  or 
vocational  education  or  training. 

(g)  Personal  protection  insurance  benefits  payable  for 
accidental  bodily  injury  accrue  not  when  the  injury  occurs  but 
rather  as  the  allowable  expense,  work  loss  or  survivors'  loss 
is  incurred. 

(3)   Personal  protection  insurance  benefits  are  payable  for 
accidental  bodily  injury  suffered  in  an  accident  occurring  out  of 
this  state,  if  the  accident  occurs  within  the  United  States,  its 
territories  and  possessions  or  in  Canada,  and  the  person  whose 
injury  is  the  basis  of  the  claim  was,  at  the  time  of  the  accident. 
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a  named  insured  under  a  personal  protection  insurance  policy, 
his  spouse,  a  relative  of  either  domiciled  in  the  same  house- 
hold, or  an  occupant  of  a  vehicle  involved  in  the  accident  whose 
owner  or  registrant  was  insured  under  a  personal  protection  in- 
surance policy  or  has  provided  security  approved  by  the  Montana 
highway  patrol  board  under  section  15,  subsection  (2) (b)  of 
this  act. 

(4)  Personal  protection  insurance  benefits  are  payable  to 
or  for  the  benefit  of  the  injured  person  or,  in  the  event  of  his 
death,  to  or  for  the  benefit  of  his  dependents.   If  an  insurer 
in  good  faith  pays  the  personal  protection  insurance  benefits 
required  by  this  act  to  or  for  the  benefit  of  a  person  who  it 
believes  is  entitled  to  such  benefits,  such  payment  shall  dis- 
charge the  insurer's  liability  to  the  extent  of  such  payments 
unless  the  insurer  has  been  notified  in  writing  of  the  claim 

of  some  other  person.   If  there  is  doubt  about  the  proper  per- 
son to  receive  such  benefits  or  the  proper  apportionment  among 
the  persons  entitled  thereto,  the  insurer,  the  claimant  or  any 
other  interested  person  may  apply  to  the  court  for  an  appropriate 
order.   The  court  shall  have  all  power  necessary  to  designate 
the  payees  and  to  make  an  equitable  apportionment,  taking  into 
account  the  relationship  of  the  payees  to  the  injured  person 
and  such  other  factors  as  the  court  considers  appropriate.   In 
the  absence  of  a  court  order  directing  otherwise  the  insurer 
may  pay: 

(a)  to  the  dependent  of  the  injured  person,  the  personal 
protection  insurance  benefits  accrued  prior  to  his  death  without 
the  appointment  of  an  administrator  or  executor, 

(b)  to  the  surviving  spouse,  the  personal  protection  in- 
surance benefits  due  any  dependent  children  living  with  such 
spouse. 

(5)  A  person  is  not  entitled  to  be  paid  personal  protec- 
tion insurance  benefits  for  accidental  bodily  injury  if  at  the 
time  of  the  accident, 

(a)  such  person  was  using  a  motor  vehicle  which  he  had 
taken  unlawfully,  unless  he  reasonably  believed  that  he  was  en- 
titled to  take  and  use  the  vehicle,  or 

(b)  such  person  was  the  owner  or  registrant  of  a  motor 
vehicle  involved  in  the  accident  with  respect  to  which  the 
security  required  by  section  15,  subsection  (2)  of  this  act  v/as 
not  in  effect,  or 

(c)  such  person  was  not  a  resident  of  this  state,  and  was 
an  occupant  of  a  motor  vehicle  not  registered  in  this  state,  and 
was  not  insured  by  an  insurer  which  has  filed  a  certification 

in  compliance  with  section  21,  subsection  (5)  of  this  act. 

(6)  Policies  which  are  applicable  to  an  accident. 
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(b)  Any  person  suffering  accidental  bodily  injury  while 
an  operator  or  a  passenger  of  a  motor  vehicle  operated  in  the 
business  of  transporting  passengers  shall  receive  the  personal 
protection  insurance  benefits  to  which  he  is  entitled  from  the 
insurer  of  such  motor  vehicle. 

(c)  Any  employee,  his  spouse  or  any  relative  of  either 
domiciled  in  the  same  household  who  suffers  accidental  bodily 
injury  while  an  occupant  of  a  motor  vehicle  owned  or  registered 
by  the  employer  of  such  employee  shall  receive  personal  protec- 
tion insurance  benefits  to  which  he  is  entitled  from  the  insurer 
of  the  furnished  vehicle. 

(d)  Except  as  provided  in  paragraphs  (a)  through  (c)  of 
this  subsection,  any  person  suffering  accidental  bodily  injury 
while  an  occupant  of  a  motor  vehicle  shall  claim  personal  pro- 
tection insurance  benefits  from  insurers  in  the  following  order 
of  priority: 

(i)   the  insurer  of  the  owner  or  registrant  of  the  vehicle 
occupied. 

(ii)   the  insurer  of  the  operator  of  the  vehicle  occupied. 

(e)  Persons  not  occupying  any  vehicle. 

(i)   Except  as  provided  in  paragraph  (a)  of  this  subsection, 
any  person  suffering  accidental  bodily  injury  while  not  an  occu- 
pant of  a  motor  vehicle  shall  claim  personal  protection  in- 
surance benefits  from  insurers  in  the  following  order  of 
priority: 

(A)  insurers  of  owners  or  registrants  of  motor  vehicles 
involved  in  the  accident. 

(B)  insurers  of  operators  of  motor  vehicles  involved  in 
the  accident. 

(f)  Any  limitation  upon  the  amount  of  personal  protection 
insurance  benefits  available  because  of  accidental  bodily  in- 
jury to  one  person  arising  from  one  motor  vehicle  accident  shall 
be  determined  without  regard  to  the  number  of  policies  applicable 
to  the  accident. 


I. 

P 


(a)   Except  as  provided  in  paragraphs  (b)  and  (c)  of  this 
subsection,  each  personal  protection  insurance  policy  shall  _g 

apply  to  accidental  bodily  injury  to  the  person  named  in  such  Ig 

policy,  his  spouse,  and  any  relative  of  either  domiciled  in 
the  same  household.   When  personal  protection  insurance  bene- 
fits are  payable  to  or  for  the  benefit  of  an  injured  person 

under  his  own  policy  and  would  also  be  payable  under  the  policy  ._, 

of  his  spouse,  relative  or  relative's  spouse,  the  injured  per-  ] 

son's  insurer  shall  pay  all  of  the  benefits  and  shall  not  be 
entitled  to  recoupment  from  the  other  insurer. 


i 
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(7)  When  two  or  more  insurers  are  in  the  same  order  of 
priority  to  provide  personal  protection  insurance  benefits  any 
insurer  paying  benefits  due  is  entitled  to  partial  recoupment 
from  the  other  insurer  or  insurers  in  the  same  order  of  priority, 
together  with  a  reasonable  amount  of  partial  recoupment  of  the 
expense  of  processing  the  claim,  in  order  to  accomplish  equitable 
distribution  of  the  loss  among  such  insurers. 

(8)  Special  damages: 

(a)  No  person  shall  bring  a  bodily  injury  action  arising 
out  of  the  ownership,  operation,  maintenance  or  use  of  a  motor 
vehicle  as  a  motor  vehicle  within  the  scope  of  this  chapter 
for  special  damages  which  have  been  compensated  for  by  personal 
protection  insurance,  or  would  have  been  compensated  for  if  the 
injured  party  had  carried  the  personal  protection  insurance 
required  by  this  chapter. 

(b)  Any  special  damages  not  compensated  for  by  the  per- 
sonal protection  insurance  required  by  this  chapter  shall  be 
recoverable. 

(c)  Out  of  hearing  of  the  jury  evidence  of  compensation 
for  special  damages  shall  be  submitted  to  the  court,  which  shall 
ma];e  the  determination  as  to  the  amount  recoverable  under  sub- 
section (b)  . 

(d)  For  the  purpose  of  the  deduction  set  forth  in  (c) 
above,  special  damages  shall  include  the  allowable  expenses 
referred  to  in  section  16(2)  of  this  chapter. 

(9)  Insurers'  rights  of  reimbursement  for  accidents  in- 
volving commercial  vehicles  are  as  follows: 

(a)  Any  insurer,  other  than  the  insurer  of  a  motor  vehi- 
cle operated  in  the  business  of  transporting  passengers,  which 
pays  personal  protection  insurance  benefits  with  respect  to 
any  person  suffering  accidental  bodily  injury  in  an  accident 
involving  a  vehicle  designed  or  primarily  used  to  transport 
property  or  equipment  over  a  public  highway  shall  have  a 
right  of  reimbursement  from  the  personal  protection  insurer  of 
such  vehicle;  provided  that  the  total  reimbursement  obligation 
of  the  insurer  of  such  vehicle  shall  not  exceed  one  million 
dollars  ($1,000,000)  with  respect  to  all  accidental  bodily  in- 
jury resulting  from  such  accident.   When  tv/o  (2)  or  more  per- 
sonal protection  insurers  have  an  obligation  to  make  reim- 
bursements under  this  paragraph  with  respect  to  the  same  acci- 
dent, they  shall  share  the  obligation  equally,  but  the  limita- 
tion of  the  total  reimbursement  obligation  stated  above  applies 
separately  to  each. 

(b)  For  purposes  of  this  paragraph,  a  vehicle  shall  be 
considered  to  be  involved  in  an  accident  only  if  there  is  phy- 
sical contact  of  such  vehicle  with  the  person  injured  or  the 
vehicle  which  he  is  occupying,  or  with  another  vehicle  or  object 
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involved  in  the  accident  or,  the  operator  of  such  vehicle  is 
convicted  of  a  traffic  violation  which  contributed  to  the  acci- 
dent. 

(10)   Primary  and  collateral  sources  of  indemnity  are  as 
follows : 

(a)  The  personal  protection  insurer  shall  have  the  pri- 
mary obligation  to  indemnify  for  the  elements  of  loss  as  de- 
fined in  section  16,  subsection  (2) (a)  of  this  act,  because  of 
accidental  bodily  injury  arising  out  of  the  ownership,  opera- 
tion, maintenance  or  use  of  a  motor  vehicle  as  a  motor  vehicle. 
Payment  by  such  insurer  of  personal  protection  insurance  bene- 
fits with  respect  to  such  injury  shall  operate  to  discharge,  to 
the  extent  of  such  payment,  the  obligations  of  any  person,  or- 
ganization, insurer  or  governmental  agency  to  indemnify  against 
such  loss  under  any  workmen's  compensation,  unemployment  com- 
pensation or  disability  benefits  law  or  any  similar  law.   In 
the  event  the  personal  protection  insurer  fails  to  pay  any  of 
such  benefits  due  under  this  chapter  with  respect  to  such  in- 
jury, then  the  person,  organization,  insurer  or  governmental 
agency  shall  have,  with  respect  to  any  payment  it  may  be  ob- 
ligated to  make,  a  lien  upon  the  obligation  of  the  personal 
protection  insurer,  by  giving  prior  written  notice  of  its  in- 
tention to  make  payment  for  such  injury. 

(b)  Any  person,  organization  or  insurer  may  include  in 
any  contract  or  benefit  plan  which  it  offers  or  sells,  a  provi- 
sion excluding  benefits  for  accidental  bodily  injury  which  are 
payable  under  personal  protection  insurance. 

Section  17.   Terms  and  conditions  of  property  protection 
insurance.   (1)   The  following  factors  pertain  to  liability  for 
property  protection  insurance  benefits: 

(a)  Under  property  protection  insurance  the  insurer  is 
liable  to  pay  benefits  for  accidental  damage  to  tangible  prop- 
erty arising  out  of  the  ownership,  operation,  maintenance  or 
use  of  a  motor  vehicle  as  a  motor  vehicle  subject  to  the  pro- 
visions of  this  section. 

(b)  Property  protection  insurance  benefits  are  due  under 
the  conditions  stated  in  this  chapter  without  regard  to  fault. 

(2)   Explanations. 

(a)   Accidental  damage  to  tangible  property  is: 

(i)   Damage  to  tangible  property  consists  of  physical  in- 
jury to  or  destruction  of  such  property  and  loss  of  use  of 
such  property  so  injured  or  destroyed. 

(ii)   Damage  to  tangible  property  is  accidental,  as  to  one 
claiming  property  protection  insurance  benefits,  lonless  it  is 
suffered  or  caused  intentionally  by  the  claima;  '' .   Even  though 


■ 
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a  person  knows  that  damage  to  tangible  property  is  substantially 
certain  to  be  caused  by  his  act  or  omission,  he  does  not  cause 
or  suffer  such  damage  intentionally  if  he  acts  or  refrains  from 
acting  for  the  purpose  of  averting  injury  to  any  person  or  per- 
sons, including  himself,  or  for  the  purpose  of  averting  damage 
to  tangible  property. 

(b)   Property  protection  insurance  benefits  consist  of  the 
lesser  of  reasonable  repair  costs  or  replacement  costs  less 
depreciation  and,  where  applicable,  the  value  of  loss  of  use, 
provided  however,  that  the  property  protection  insurance  bene- 
fits paid  iinder  one  policy  for  damage  to  all  tangible  property 
arising  from  one  accident  shall  not  exceed  five  hiindred  thousand 
dollars  ($500,000). 

(3)  Exclusions  are  as  follows: 

(a)  Damage  to  the  following  kinds  of  property  is  excluded 
from  property  protection  insurance  benefits: 

(i)   Motor  vehicles  and  their  contents; 

(ii)   Property  owned  by  a  person  named  in  a  property  pro- 
tection insurance  policy,  his  spouse  or  a  relative  of  either 
domiciled  in  the  same  household,  if  the  person  named,  his  spouse 
or  such  relative  was  the  owner,  registrant  or  operator  of  a 
vehicle  involved  in  the  motor  vehicle  accident  out  of  which  the 
property  damage  arose . 

(b)  Property  protection  insurance  benefits  are  not  payable 
for  property  damage  arising  from  motor  vehicle  accidents  occur- 
ring out  of  this  state. 

(4)  Persons  suffering  accidental  property  damage  shall 
claim  property  protection  insurance  benefits  from  insurers  in 
the  following  order  of  priority: 

(a)  insurers  of  owners  or  registrants  of  vehicles  designed 
and  primarily  used  to  transport  property  or  equipment  over  a 
public  highway,  which  are  involved  in  the  accident  out  of  which 
the  property  damage  arose; 

(b)  insurers  of  owners  or  registrants  of  other  type  vehi- 
cles involved  in  the  accident; 

(c)  insurers  of  operators  of  other  type  vehicles  involved 
in  the  accident. 

(5)  The  provisions  for  distribution  of  loss  and  for  reim- 
bursement and  indemnification  among  personal  protection  in- 
surers as  set  forth  in  section  16,  siobsections  (7)  and  (8)  (a) 
and  (b)  of  this  act  also  apply  to  property  protection  insurers. 

Section  18.   Terms  and  conditions  of  residual  liability  in- 
surance.  Residual  liability  insurance  shall  cover  bodily  injury 


-116- 


and  property  damage  which  occurs  outside  this  state  and  within 
the  United  States,  its  territories  and  possessions  or  in  Canada. 
Such  insurance  shall  afford  coverage  equivalent  to  that  required 
as  evidence  of  automobile  liability  insurance  under  the  financial 
responsibility  laws  of  the  place  in  which  the  injury  or  damage 
occurs. 

Section  19.   (1)   An  insurer  may  require  written  notice  to 
be  given  as  soon  as  practicable  after  an  accident  involving  a 
motor  vehicle  with  respect  to  which  the  policy  affords  the 
security  required  by  this  chapter. 

(2)  Personal  protection  insurance  benefits  are  payable 
periodically. 

(a)  Personal  protection  insurance  benefits  are  payable  as 
loss  accrues. 

(b)  Personal  protection  insurance  benefits  are  overdue  if 
readily  determinable  claims  are  not  paid  within  fifteen  (15) 
days  after  the  insurer  receives  reasonable  proof  of  the  fact  and 
of  the  amount  of  loss  sustained.   Any  overdue  claim  must  be 
reported  to  the  insurance  commissioner  by  the  insurer.   If 
reasonable  proof  is  not  supplied  as  to  the  entire  claim,  the 
amount  supported  by  reasonable  proof  is  overdue  if  not  paid 
v/ithin  fifteen  (15)  days  after  such  proof  is  received  by  the 
insurer.   Any  part  or  all  of  the  remainder  of  the  claim  that  is 
later  supported  by  reasonable  proof  is  overdue  if  not  paid  with- 
in fifteen  (15)  days  after  such  proof  is  received  by  the  insurer. 
For  the  purpose  of  calculating  the  extent  to  which  any  benefits 
are  overdue,  payment  shall  be  treated  as  made  on  the  date  a 
draft  or  other  valid  instrtoment  was  placed  in  the  United  States 
mail  in  a  properly  addressed,  postpaid  envelope,  or,  if  not  so 
posted,  on  the  date  of  delivery. 

(c)  All  overdue  payments  bear  simple  interest  at  the  rate 
of  six  percent  (6%)  per  year. 

(3)  An  agreement  for  assignment  of  any  rights  to  benefits 
payable  in  the  future  is  unenforceable. 

(4)  Rights  and  obligations  arising  under  personal  pro- 
tection insurance,  either  with  respect  to  a  claim  for  a  limited 
period  of  time  or  with  respect  to  all  future  loss  arising  from 
an  accidental  bodily  injury,  may  be  discharged  by: 

(a)  lump  sum  settlement  for  an  amount  not  exceeding  one  . 
thousand  dollars  ($1,000),  or 

(b)  settlement  for  a  larger  lump  sum  with  judicial  ap- 
proval upon  a  finding  that  the  settlement  will  contribute  sub- 
stantially to  the  welfare  or  rehabilitation  of  the  injured  per- 
son or  his  dependents. 


(5)   Actions  are  limited. 
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ea)  No  action  for  the  recovery  of  personal  protection  in- 
surance benefits  payable  under  this  act  for  accidental  bodily 
injury  may  be  commenced  later  than  two  (2)  years  after  the 
date  of  the  accident  causing  such  injury  unless  written  notice 
of  injury  as  provided  herein  has  been  given  to  the  insurer  with- 
in two  (2)  years  after  the  accident  or  unless  the  insurer  has 
previously  made  a  payment  of  personal  protection  insurance  bene- 
fits for  such  injury.   If  such  a  notice  has  been  given  or  such  a 
payment  has  been  made,  the  action  may  be  commenced  at  any  time 
within  a  period  of  two  (2)  years  after  the  most  recent  allowable 
expense,  work  loss  or  survivor's  loss  has  been  incurred;  pro- 
vided, however,  that  the  claimant  may  not  recover  benefits  for 
any  portion  of  the  loss  incurred  more  than  two  (2)  years  prior 
to  the  date  on  which  the  action  was  commenced.   The  notice  of 
injury  required  by  this  paragraph  may  be  given  to  the  insurer 
or  any  of  its  authorized  agents  by  any  person  claiming  to  be 
entitled  to  benefits  therefor,  or  by  someone  in  his  behalf. 
The  notice  shall  give  the  name  and  address  of  the  claimant  and 
indicate  in  ordinary  language  the  name  of  the  person  injured  and 
the  time,  place  and  nature  of  his  injury. 

(b)   No  action  for  the  recovery  of  property  protection  in- 
surance benefits  shall  be  commenced  later  than  two  (2)  years 
after  the  accident. 

(6)  Upon  trial  of  an  action  for  personal  protection  in- 
surance benefits,  or  upon  retrial  pursuant  to  an  application 
filed  under  the  terros  of  this  section,  judgment  shall  be  enter- 
ed as  to  all  benefits  to  come  due  thereafter  during  such  periods 
as  to  which  the  court  finds  that  a  reasonably  certain  determina- 
tion of  future  loss  can  be  made  in  the  light  of  the  evidence. 

(a)   A  judgment  awarding  personal  protection  insurance 
benefits  to  come  due  more  than  five  (5)  years  after  the  date 
of  the  judgment  may  be  set  aside  upon  application  of  an  interest- 
ed party  presented  for  hearing  not  sooner  than  five  (5)  years 
after  the  date  of  the  judgment.   Upon  such  application,  the  only- 
issue  to  be  tried  is  the  amount  of  any  unpaid  benefits  coming 
due  not  less  than  five  (5)  years  after  the  date  of  the  judgment 
and  not  more  than  one  (1)  year  before  the  date  of  the  applica- 
tion, and  that  issue  shall  be  the  subject  of  a  new  trial. 

(7)  Recoverable  attorney's  fees  are: 

(a)  An  attorney  is  entitled  to  a  reasonable  fee  for  ad- 
vising and  representing  a  claimant  in  an  action  for  personal 
or  property  protection  insurance  benefits  which  are  overdue. 
The  attorney's  fees  shall  be  a  charge  against  the  insurer  in 
addition  to  the  benefits  recovered,  if  the  court  finds  that  the 
insurer  unreasonably  refused  to  pay  the  claim  or  imreasonably 
delayed  in  making  proper  payment. 

(b)  Within  the  discretion  of  the  court,  an  insurer  may 
be  allowed  an  award  of  a  reasonable  sum  against  a  claimant  as 
an  attorney's  fee  for  the  insurer's  attorney  in  defense  against 
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a  claim  that  was  in  some  respect  fraudulent  or  so  excessive  as 
to  have  no  reasonable  foiindation.   To  the  extent  that  any  per- 
sonal or  property  protection  insurance  benefits  are  then  due 
cr  thereafter  come  due  to  the  claimant  because  of  loss  result- 
ing from  the  injury  on  which  the  claim  is  based,  such  a  fee 
may  be  treated  as  an  offset  against  such  benefits;  also,  judg- 
ment may  be  entered  against  the  claimant  for  any  amount  of  a 
fee  awarded  against  him  and  not  offset  in  this  way  or  other- 
wise paid. 

Section  20.   Mental  and  physical  examination  of  injured 
person.   (1)   Whenever  the  mental  or  physical  condition  of  a 
person  is  material  to  any  claim  that  has  been  or  may  be  made 
for  past  or  future  personal  protection  insurance  benefits,  the 
person  shall  submit  to  mental  or  physical  examination  by  a  phy- 
sician or  physicians.   Personal  protection  insurers  are  author- 
ized to  include  reasonable  provisions  in  personal  protection  in- 
surance policies  for  mental  and  physical  examination  of  those 
claiming  personal  protection  insurance  benefits. 

(2)  If  requested  by  the  person  examined,  a  party  causing 
an  examination  to  be  made  shall  deliver  to  him  a  copy  of  every 
written  report  concerning  the  examination  rendered  by  an  examin- 
ing physician,  at  least  one  (1)  of  which  reports  must  set  out 
his  findings  and  conclusions  in  detail.   After  such  request  and 
delivery,  the  party  causing  the  examination  to  be  made  is  en- 
titled upon  request  to  receive  from  the  person  examined  every 
written  report  available  to  him  (or  his  representative)  concern- 
ing any  examination,  previously  or  thereafter  made,  of  the  same 
irental  or  physical  condition.   By  requesting  and  obtaining  a  re- 
port of  the  examination  so  ordered  or  by  taking  the  deposition 
of  the  examiner,  the  person  examined  waives  any  privilege  he 
may  have,  in  relation  to  the  claim  for  benefits,  regarding  the 
testimony  of  every  other  person  who  has  examined  or  may  there- 
after examine  him  in  respect  of  the  same  mental  or  physical 
condition. 

(3)  A  court  may  make  such  orders  in  regard  to  the  refusal 
to  comply  with  section  20,  subsections  (1)  and  (2)  of  this  act 
as  are  just,  except  that  no  order  shall  be  entered  directing 
the  arrest  of  any  person  for  disobeying  an  order  to  submit  to 

a  physical  or  mental  examination.   The  orders  that  may  be  made 
in  regard  to  such  a  refusal  include,  but  are  not  limited  to, 
the  following: 

(a)  an  order  that  the  mental  or  physical  condition  of 
the  disobedient  person  shall  be  taken  to  be  established  for 
the  purposes  of  the  claim  in  accordance  with  the  contention  of 
the  party  obtaining  the  order; 

(b)  an  order  refusing  to  allow  the  disobedient  person  to 
support  or  oppose  designated  claims  or  defenses,  or  prohibiting 
him  from  introducing  evidence  of  mental  or  physical  condition; 

(c)  an  order  rendering  judgment  by  default  against  the 
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disobedient  person  as  to  his  entire  claim  or  a  designated  part 
of  it; 

(d)  an  order  requiring  the  disobedient  person  to  reim- 
burse the  insurer  for  reasonable  attorneys'  fees  and  expenses 
incurred  in  defense  against  the  claim; 

(e)  an  order  requiring  delivery  of  a  report,  in  conformity 
with  section  20,  subsection  (2)  of  this  act,  on  such  terms  as 
are  just,  and  if  a  physician  fails  or  refuses  to  make  such  re- 
port a  court  may  exclude  his  testimony  if  offered  at  trial. 

(4)  The  insurer,  whose  policy  is  applicable  to  the  acci- 
dental bodily  injury,  may  propose  and  is  responsible  for  re- 
habilitation procedures  or  treatment,  and  rehabilitative  occupa- 
tional training  for  the  injured  person.   Any  such  procedures, 
treatment  or  course  of  rehabilitation  must  meet  the  following 
standards: 

(a)  any  specified  procedure  or  treatment,  whether  or  not 
involving  surgery,  must  be  recognized  and  medically  accepted; 

(b)  any  specified  course  of  occupational  training  must  be 
a  recognized  form  of  training  and  be  reasonable  and  appropriate 
for  the  particular  case; 

(c)  any  specified  procedure,  treatment  or  training  must 
contribute  substantially  to  rehabilitation; 

(d)  the  cost  of  such  procedure,  treatment  or  training  must 
be  reasonable  in  relation  to  its  probable  rehabilitative  effects. 

(5)  After  a  hearing  upon  application  by  any  interested 
person  and  reasonable  notice  to  all  other  interested  persons,  and 
upon  findings,  supported  by  evidence,  as  stated  in  section  20, 
subsection  (4)  of  this  act,  and  further  findings  that  the  in- 
jured parson  has  refused  or  has  by  his  conduct  caused  the  in- 
surer reasonably  to  believe  that  he  may  refuse  to  si±)mit  to  such 
procedure,  treatment,  or  training,  and,  that  he  does  not  have 
reasonable  grounds  to  continue  such  refusal,  a  court  may  enter 

an  order  invoking  reasonable  sanctions  against  the  injured  per- 
son and  others  whose  claims  are  based  on  his  accidental  bodily 
injury. 

(a)  In  determining  whether  an  injured  person  has  reasonable 
grounds  for  continuing  refusal  to  submit  to  the  specified!  proce- 
dure, treatment,  or  training,  the  court  shall  take  into  account, 
among  all  other  relevant  factors,  the  extent  of  the  probable  bene- 
fit, the  attendant  risks,  the  extent  to  which  the  procedure, 
treatment,  or  training  is  or  is  not  recognized  as  standard  and 
customary,  and  whether  the  imposition  of  sanctions  because  of 

the  injured  person's  refusal  would  abridge  his  right  to  the  free 
exercise  of  his  religion. 

(b)  The  sanctions  that  may  be  involved  in  such  an  order 
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include,  but  are  not  limited  to,  the  following: 

(i)   an  order  that  personal  protection  insurance  benefits 
be  reduced  or  terminated  at  such  time  as  necessary  to  limit 
recovery  of  benefits  to  an  amount  equal  to  the  benefits  that 
in  reasonable  probability  would  have  been  due  had  the  injured 
person  submitted  to  such  rehabilitative  procedure,  treatment, 
or  training; 

(ii)   an  order  that  the  physical  or  mental  condition  of 
the  injured  person  shall  be  taken  to  be  established  for  the 
purposes  of  the  claim  in  accordance  with  the  contention  of  the 
insurer; 

(iii)   an  order  that,  if  the  insurer  elects  to  pay  a  speci- 
fied liamp  sum  (found  to  be  fair  and  reasonable  compensation  in 
lieu  of  benefits  that  in  reasonable  probability  would  be  due 
if  the  injured  person  submitted  to  the  specified  procedure, 
treatment,  or  training) ,  it  shall  be  fully  discharged  from  all 
liability  arising  from  the  accidental  bodily  injury. 

(6)  Any  physician,  hospital,  clinic,  or  other  person  or 
institution  lawfully  rendering  treatment  to  an  injured  person 
for  an  accidental  bodily  injury  covered  by  personal  protection 
insurance,  and  any  person  or  institution  providing  rehabilita- 
tive occupational  training  following  such  an  injury,  may 
charge  a  reasonable  amount  for  the  products,  services,  and 
accommodations  rendered.   In  no  event,  however,  may  such  a 
charge  be  in  excess  of  the  amount  the  person  or  institution 
customarily  charges  for  like  products,  services,  and  accommoda- 
tions in  cases  involving  no  insurance. 

(7)  Procedures  for  discovery  of  facts  about  an  injured 
person  are  as  follows: 

(a)   Every  employer  shall,  if  a  request  is  made  by  a  per- 
sonal protection  insurer  against  whom  a  claim  has  been  made, 
furnish  forthwith,  in  a  form  approved  by  the  commissioner  of 
i-nsurance,  a  sworn  statement  of  the  earnings  since  the  time 
of  the  accidental  bodily  injury  and  for  a  reasonable  period 
before  the  injury,  of  the  person  upon  whose  injury  the  claim 
is  based. 


(b)  Every  physician,  hospital,  clinic, 
institution  providing,  before  or  after  an  ac 
jury  upon  which  a  claim  for  personal  protect 
fits  is  based,  any  products,  services,  or  ac 
relation  to  that  or  any  other  injury,  or  in 
condition  claimed  to  be  connected  with  that 
jury,  shall,  if  requested  to  do  so  by  the  in 
the  claim  has  been  made,  furnish  forthwith  a 
the  history,  condition,  treatment,  and  dates 
treatment  of  the  injured  person,  and  produce 
nit  the  inspection  and  copying  of  his  or  its 
such  history,  condition,  treatment,  and  date 
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treatment. 

(c)   In  the  event  of  any  dispute  regarding  an  insurer's 
right  to  discovery  of  facts  about  an  injured  person's  earnings 
or  about  his  history,  condition,  treatment,  and  dates  and 
costs  of  such  treatment,  a  court  may  enter  an  order  for  such 
discovery.   The  order  may  be  made  only  on  motion  for  good 
cause  shown  and  upon  notice  to  all  persons  having  an  interest, 
and  it  shall  specify  the  time,  place,  manner,  conditions,  and 
scope  of  the  discovery.   A  court  may,  in  order  to  protect 
against  annoyance,  embarrassment,  or  oppression,  as  justice 
requires,  enter  an  order  refusing  discovery  or  specifying  con- 
ditions of  discovery  and  may  order  payments  of  costs  and  ex- 
penses of  the  proceedings,  including  reasonable  fees  for  the 
appearance  of  attorneys  at  the  proceedings,  as  justice  requires. 

Section  21.   Authority,  obligations  and  elections  of  in- 
surers.  (1)   Motor  vehicle  liability  insurers  authorized  to 
write  personal  and  property  protection  and  residual  liability 
insurance.   Every  insurer  licensed  to  write  motor  vehicle  lia- 
bility insurance  in  this  state  is  authorized  to  offer  personal 
and  property  protection  insurance  and  residual  liability  in- 
surance as  described  in  this  chapter. 

(2)  If  the  insured  so  elects,  the  insurer  writing  per- 
sonal and  property  protection  insurance  shall  also  provide  in- 
surance for  accidental  loss  of  or  damage  to  motor  vehicles 
owned  by  the  insured,  regardless  of  fault,  subject  to  any  de- 
ductible stated  on  the  face  of  the  policy  and  to  a  limit  not 
less  than  the  actual  cash  value  of  the  vehicle,  and  subject 

to  any  exclusion  as  to  damage  caused  otherv/ise  than  by  collision 
or  upset. 

(3)  Whenever  accidental  damage  to  a  motor  vehicle  and  its 
contents  arises  out  of  the  ownership,  operation,  maintenance  or 
use  of  a  motor  vehicle  as  a  motor  vehicle,  an  owner,  registrant, 
operator  or  occupant  of  a  motor  vehicle  involved  in  the  accident 
and  persons  or  organizations  legally  responsible  for  his  acts  or 
omissions  are  exempt  from  tort  liability  for  the  property  dam- 
age.  This  exemption  shall  apply  wherever  the  law  of  this  state 
is  controlling  in  determining  tort  liability. 

(4)  If  the  insured  so  elects,  the  insurer  writing  per- 
sonal and  property  protection  insurance  may  also  provide 
added  protection  insurance;  insuring  against  all  or  part  of 
any  amount  of  loss  that  would  be  excluded  by  the  limits  on 
hospital  charges,  funeral  and  burial  expenses  and  monthly  work 
loss  set  forth  in  section  16,  subsection  (2)  of  this  act,  or 
indemnifying  according  to  a  reasonable  schedule  for  a  permanent 
loss  of  fifty  percent  (50%)  or  more  of  the  functions  of  a  vital 
part  of  the  body  or  a  substantial  and  permanent  disfigurement. 

(5)  Insurer's  certification  to  subject  out-of-state 
policies  to  the  personal  and  property  protection  system  for  in- 
state injuries  and  property  damage  is  required. 
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(a)  Every  insurer  licensed  to  write  motor  vehicle  liabil- 
ity insurance  and  personal  and  property  protection  insurance  in 
this  state  is  required  to  file  and  maintain  a  written  certifica- 
tion that  any  accidental  bodily  injury  or  property  damage  oc- 
curring in  this  state  arising  from  the  ownership,  operation, 
maintenance  or  use  of  a  motor  vehicle  as  a  motor  vehicle  by  out- 
of-state  residents  who  are  insured  under  its  motor  vehicle  lia- 
bility insurance  policies,  shall  be  subject  to  the  personal  and 
property  protection  insurance  system  set  forth  in  this  chapter. 

(b)  Any  non-admitted  insurer  may  voluntarily  file  the 
certification  described  in  subsection  (a) . 

(c)  When  a  certification  filed  under  subsection  (a)  or 
(b)  applies  to  accidental  bodily  injury  or  property  damage,  the 
insurer  and  its  insureds  with  respect  to  that  injury  or  dam- 
age have  all  the  rights  and  immunities  under  this  act  for 
personal  and  property  protection  insureds,  and  claimants  have 
all  the  rights  and  benefits  of  personal  and  property  protection 
insurance  claimants,  including  the  right  to  receive  benefits 
from  the  electing  insurer  as  if  it  were  an  insurer  of  personal 
and  property  protection  insurance  applicable  to  the  accidental 
bodily  injury  or  property  damage. 

(6)   Rates  and  classifications  for  personal  and  property 
protection  insurance,  including  added  protection  coverage, 
shall  be  subject  to  the  law  regulating  casualty  insurance  rates 
in  this  state. 

Section  22.   (1)   An  assigned  claims  bureau  and  plan  shall 
be  organized  and  maintained.   Insurers  authorized  to  write 
personal  protection  insurance  in  this  state  are  authorized, 
subject  to  approval  and  regulation  by  the  commissioner  of  in- 
surance, to  organize  and  maintain  an  assigned  claims  bureau  and 
an  assigned  claims  plan,  and  to  formulate  and  from  time  to  time 
£.mend  rules  and  regulations  for  their  operations  and  the  assess- 
ment of  costs  on  a  fair  and  equitable  basis  consistent  with  the 
provisions  of  this  chapter.   In  default  of  the  organization  and 
continued  maintenance  of  an  assigned  claims  bureau  and  assigned 
claims  plan,  the  commissioner  of  insurance  shall  organize  and 
maintain  such  a  bureau  and  plan. 

(2)  Every  insurer  writing  personal  protection  insurance 
in  this  state  is  required  to  participate  in  the  assigned  claims 
bureau  and  the  assigned  claims  plan. 

(3)  Persons  entitled  to  claim  through  the  assigned  claims 
plan  and  the  benefits  to  which  they  are  entitled  are  as  follows: 

(a)   Any  person  entitled  to  claim  because  of  accidental 
bodily  injury  arising  out  of  the  ownership,  operation,  mainte- 
nance or  use  of  a  motor  vehicle  as  a  motor  vehicle  in  this  state 
may  obtain  personal  protection  insurance  benefits  through  the 
eissigned  claims  plan  established  pursuant  to  this  chapter  if: 
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(i)   no  personal  protection  insurance  is  applicable  to  the 
injury,  or 

(ii)   no  personal  protection  insurance  applicable  to  the 
injury  can  be  identified,  or 

(iii)   the  only  identifiable  personal  protection  insurance 
applicable  to  the  injury  is,  because  of  financial  inability  of 
one  or  more  insurers  to  fulfill  their  obligations,  inadequate  to 
provide  benefits  up  to  the  maximum  prescribed  (in  which  last 
case  all  unpaid  benefits  due  or  coming  due  are  subject  to  being 
collected  under  the  assigned  claims  plan,  and  the  insurer  to 
which  the  claim  is  assigned,  or  the  bureau  of  assigned  claims 
if  the   claim  is  assigned  to  it,  is  entitled  to  reimbursement 
from  the  defaulting  insurers  to  the  extent  of  their  financial 
responsibility) . 

(b)   A  person  who  because  of  a  limitation  or  exclusion  in 
section  16  is  disqualified  from  receiving  personal  protection 
insurance  benefits  under  a  policy  otherwise  applying  to  his 
accidental  bodily  injury  is  also  disqualified  from  receiving 
benefits  under  the  assigned  claims  plan. 

(4)  A  person  claiming  through  the  assigned  claims  plan 
shall  notify  the  bureau  of  his  claim  within  the  time  that  would 
have  been  allowed  for  filing  an  action  for  personal  protection 
insurance  benefits  had  there  been  in  effect  identifiable  cover- 
age applicable  to  the  claim.   The  bureau  shall  promptly  assign 
the  claim  in  accordance  with  the  plan  and  notify  the  claimant 
of  the  identity  and  address  of  the  insurer  to  which  the  claim 
is  assigned  (or  of  the  bureau  if  the  claim  is  assigned  to  it) . 
No  action  by  the  claimant  shall  be  commenced  later  than  thirty 

(30)  days  after  receipt  of  notice  of  the  assignment  or  the  last 
date  on  which  the  action  could  have  been  commenced  against  an 
insurer  of  identifiable  coverage  applicable  to  the  claim,  which- 
ever is  later. 

(5)  The  assignment  of  claims  shall  be  made  according  to 
rules  and  regulations  that  assure  fair  allocation  of  the  burden 
of  assigned  claims  among  insurers  doing  business  in  the  state 
on  a  basis  reasonably  related  to  the  volume  of  personal  pro- 
tection insurance  they  write.   Insurers  to  whom  claims  have  been 
assigned  shall  make  prompt  payment  of  loss  in  accordance  with 
the  terns  of  this  act  and  shall  thereupon  be  entitled  to  reim- 
bursement by  the  bureau  for  such  payments  and  the  established 
loss  adjustment  costs.   The  insurer  to  whom  a  claim,  is  assigned 
shall  preserve  and  enforce  all  rights  to  indemnity  or  reimburse- 
ment against  third  parties  and  account  to  the  assigned  claims 
bureau  therefor. 

(6)  Losses  paid,  the  cost  of  adjusting  such  losses  and 
costs  incurred  in  the  operation  of  the  bureau  shall  be  assessed 
against  insurers  according  to  rules  and  regulations  that  assure 
fair  allocation  among  insurers  writing  personal  protection  in- 
surance in  the  state,  on  a  basis  reasonably  related  to  the  volume 
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cf  personal  protection  insurance  they  write. 

(7)  All  reasonable  costs  incurred  in  the  handling  and 
disposition  of  assigned  claims  (including  amounts  paid  pur- 
suant to  assessments  under  section  22,  subsection  (6)  of  this 
act)  shall  be  taken  into  account  in  making  and  regulating  rates 
for  personal  protection  insurance. 

(8)  The  insurer  obligated  to  pay  personal  protection  in- 
surance benefits  for  accidental  bodily  injury  to  a  person  occu- 
pying an  uninsured  motor  vehicle  or  to  the  spouse  or  relative 
resident  in  the  household  of  the  owner  or  registrant  of  an  un- 
insured motor  vehicle  shall  be  entitled  to  recover  all  such 
benefits  paid  and  appropriate  loss  adjustment  costs  incurred 
from  the  owner  or  registrant  of  the  uninsured  motor  vehicle 

or  from  his  estate.   The  failure  of  such  person  to  make  payment 
within  thirty  (30)  days  shall  be  grounds  for  suspension  or 
revocation  of  his  motor  vehicle  registration  and  operator's 
license.   An  uninsured  motor  vehicle  for  the  purpose  of  this 
subsection  is  a  motor  vehicle  with  respect  to  which  no  security 
as  required  by  section  15  of  this  act  is  in  effect  at  the  time 
of  the  accident. 

Section  2  3.   If  any  provisions  of  this  chapter  or  the  ap- 
plication thereof  to  any  person  or  circumstance  is  held  uncon- 
stitutional, the  remainder  of  this  chapter  and  the  application 
of  such  provision  to  other  persons  or  circumstances  shall  not 
be  affected  thereby,  and  it  shall  be  conclusively  presumed 
that  the  legislature  would  have  enacted  the  remainder  of  this 
chapter  without  such  invalid  or  unconstitutional  provision. 

Section  24.   Sections  53-422  through  53-427,  53-435,  53- 
436,  53-439  through  53-447,  53-452  and  53-455,  R.C.M.  1947, 
are  repealed. 

Section  25.   This  act  shall  take  effect  with  respect  to 
motor  vehicle  accidents  occurring  on  or  after  January  1,  1974. 
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RECOMMENDATION 


The  Montana  Legislative  Council  recommends: 

1.       That    the   appropriation   made   by    the    41st   Leg- 
islature   for   a   new   educational    facility   at 
Mountain    View   School   be    rescinded  and   that 
the    remainder   of   the    appropriation    be    re- 
verted   to    the    long-range    building   program. 


Ifi/*    'MtHttiOil  ' 
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STUDY  OF  MOUNTAIN  VIEW  EDUCATIONAL  FACILITIES 


HISTORY 


The  Mountain  View  School  was  established  by  law  in  1893  as  a 
part  of  the  3ovs  and  Girls  Industrial  School  in  Miles  City,  Mon- 
tana.  In  1919",  the  state  legislature  established  a  vocational 
school  for  girls  at  the  present  site  seven  miles  north  of  Helena. 
On  January  1,  1968,  the  name  was  officially  changed  to  Mountain 
View  School. 

The  Mountain  View  School  has  as  its  primary  function  the  care, 
education,  training,  treatment  and  rehabilitation  of  girls  under 
twenty-one  years  of  age  who  are  committed  to  the  school  by  court 
as  provided  by  lav;. 

The  41st  Legislative  Assembly  allocated  a  total  of  $385,000  for 
construction  at  the  Mountain  View  School.   This  allocation  in- 
cluded $300,000  for  a  new  educational  facility  and  $85,000  tor 
an  intensive  care  unit  at  the  Mountain  View  School.   In  ^J^^^h, 
1971,  architectural  design  on  the  two  projects  was  halted  by  ^ne 
42nd  Legislative  Assembly.   At  this  time,  architectural  design 
of  the  academic  facility  was  nearly  completed  at  a  cost  of  $14,326. 
one  thousand  twenty-five  dollars  ($1,025)  had  been  expended  for 
design  of  the  intensive  care  unit.   The  42nd  Legislative  Assemblv 
stated   "It  is  the  desire  of  the  42nd  Legislature  to  rescind  for 
a  Deriod  of  two  (2)  vears,  the  authorization  granted  by  Chapter 
374   Laws  of  1969,  Forty-first  Legislature,  for  building  a  new 
academic  facility  at  the  Mountain  View  School  to  allow  the  Leg- 
islative Council  to  reevaluate  and  study  alternate  methods  to 
the  educational  consideration  that  led  to  the  request  to  construct 
this  facility."!  m  compliance  with  this  directive,  the  Legisla- 
tive council  instructed  its  University  Subcommittee  to  carry  out 
this  study  of  alternatives  requested  by  the  42nd  Legislature. 


SCOPE  OF  THE  STUDY  "  POSSIBLE  ALTERNATIVES 

Several  different  alternatives  were  considered  which  could  pro- 
vide for  the  education  of  the  girls  in  the  Mountain  View  School, 
oie  alternative  would  be  to  contract  with  a  neighboring  or  near- 
hv  state  for  the  care  and  education  of  the  girls  presently  m 
the  MoLntSn  v?ew  School.   A  second  alternative  would  be  to  con- 
vert Mountain  View  school  to  a  purely  custodial  facility  and  to 
provide  education  for  the  girls  in  the  Helena  public  schools 
S^oSe?  alternative  would  be  to  move  the  girls  at  Mountain  View 
School  to  the  Pine  Hills  School  for  boys  m  Miles  City.   A 
fou??i  alternative  would  be  to  remodel  the  present  educational 


l"Extraordinarv  Session  House  Bill  No.  3,"  Laws  of  Montana, 
Forty-Second  Session,  1971,  Vol.  II,  p.  1792. 
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facilities  at  Mountain  View  School  and  bring  them  up  to  present 
day  standards.   The  final  alternative  considered  would  be  to 
build  the  requested  educational  and  intensive  care  structures 
at  Mountain  Viev;  School. 


THE  MONTANA  JUVENILE  CUSTODIAL  SYSTEM 


The  authority  of  the  judiciary  and  the  welfare  department  to 
commit  juveniles  to  specific  institutions  has,  on  occasion,  been 
questioned.   Current  legal  actions  are  especially  relevent  to 
state  jurisdiction  over  Indian  juveniles.   Therefore,  this  sec- 
tion of  the  report  first  describes  the  commitment  system  as  it 
operates  in  Montana  and  outlines  the  legal  proceedings  which 
have  defined  state  jurisdiction  over  Indian  juveniles.   Then 
statistics  describing  the  population  of  Montana's  juvenile  in- 
stitutions including  the  county  of  commitment,  the  racial  back- 
ground of  the  juveniles,  their  age  at  admission,  and  reason  for 
commitment  are  presented. 


Two  separate  sections  of  the  Revised  Codes  imbue  the  state 
district  courts  with  jurisdiction  over  dependent,  neglected  and 
delinquent  children.   Sections  10-501  and  10-502  provide  that 
the  district  courts  of  the  state  have  original  jurisdiction  over 
dependent  and  neglected  children.   A  "neglected"  child  is  one 
whose  parents  have  failed  to  exercise  the  degree  of  care  demanded 
by  family  circumstances.   A  "dependent"  child  is  one  who  must  be 
supported  by  someone  other  than  its  natural  or  legal  guardians. 
In  both  instances  the  child  must  be  16  years  or  younger  and  must 
live  in  an  environment  such  as  to  warrant  the  state,  in  the  in- 
terest of  the  child,  to  assume  its  guardianship  or  support.   The 
court  has  the  discretion  to  declare  that  the  child  is  dependent 
or  neglected  and  may  send  the  child  to  the  Montana  Children's 
Center  or  otherwise  provide  for  his  care.   Further,  Section 
10-509  provides  that  "(i)f  said  center  is  unable  to  receive  said 
child,  or  if,  for  any  other  reason,  it  shall  appear  to  be  in  the 
best  interest  of  said  child,  the  court  may  make  such  disposition 
of  said  child  as  seems  best  for  its  social  and  physical  welfare." 

Chapter  6  of  Title  10  defines  the  district  court  jurisdiction 
over  children  less  than  18  years  of  age  who  are  declared  to  be 
delinquent.   A  "delinquent"  child  is  one  who  has  violated  a  citv 
ordinance  or  state  law,  is  habitually  disobedient  or  wayward, 
is  habitually  truant,  who  deports  himself  as  to  injure  or  endanger 
the  morals  of  himself  or  others  or  who  operates  a  motor  vehicle 
in  such  a  way  as  to  endanger  life  or  property.   Section  10-603 
provides  the  district  court  with  exclusive  jurisdiction  in  pro- 
ceedings against  any  person  who  is  under  21  years  charged  with 
having  violated  the  lav/  while  under  18.   It  further  provides 
that  any  juvenile  over  the  age  of  16  convicted  for  certain 
enumerated  crimes  and  sentenced  to  prison  must  be  committed  to 
the  Department  of  Institutions  to  be  confined  in  whatever  insti- 
tution seems  most  proper.   In  all  other  cases,  the  couxt  may 
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(1)  place  the  child  on  probation  or  under  such  supervision  uoon 
such  terms  as  the  court  may  establish;  (2)  commit  the  child  to  a 
suitable  public  or  private  institution,  or  to  the  Department  of 
Institutions;  or  (3)  request  that  the  Department  of  Institutions 
temporarily  confine  the  child  to  a  youth  camp  subject  to  a  de- 
termination by  the  Department  that  the  child  is  suitable  for 
placement  in  a  youth  camp. 

The  two  chapters  of  Title  10,  Chapters  5  and  6,  grant  to  the 
district  courts  virtually  unfettered  discretion  over  the  place- 
ment of  juveniles.   The  court  may  place  dependent  and  neglected 
children  in  either  the  Montana  Children's  Center,  with  the  Depart- 
ment of  Institutions  or  in  a  foster  home.   The  court  may  also, 
with  one  exception,  place  the  child  on  probation  "or  under  such 
supervision  upon  such  terms  as  the  court  shall  determine."   The 
only  exception  is  that  the  court  must  commit  the  child  to  the 
Department  of  Institutions  if  the  child  is  over  16  and  is  found 
guilty  and  sentenced  to  prison  for  having  committed  certain 
listed  crimes  of  a  serious  nature.   The  court  could,  of  course, 
avoid  this  exception  by  merely  refusing  to  sentence  the  child  to 
prison. 

The  only  other  limitation  on  the  district  courts  is  a  relatively 
weak  policy  statement  regarding  the  function  of  the  Montana 
Children's  Center.   Section  80-2101  provides  that  the  primary 
function  of  the  Center  is  the  support  and  care  of  dependent 
and  neglected  children  who  require  separation  from  their  families 
or  for  whom  foster  care  cannot  be  obtained.   It  could  be  argued, 
then,  that  the  Center  should  not  accept  those  children  who  are 
adjudicated  delinquent,  because  it  is  not  the  primary  function 
of  the  Center  to  accept  such  children.   However,  the  foregoing 
statute  is  not  one  of  limitation.   It  only  refers  to  the  "primary 
function."   Such  language  suggests  that  there  may  be  other 
functions  and  under  the  applicable  provisions  of  the  statutes  re- 
lating to  placement  of  juveniles,  it  is  conceivable  that  a  judge 
can  place  adjudicated  delinquents  in  the  Children's  Center  if  it 
is  determined  that  the  Center  is  the  proper  place  for  supervision 
under  the  circumstances. 

It  is  generally  held  by  authorities  in  the  field  of  Indian  law 
that  "The  principle  that  a  state  has  no  crim.inal  jurisdiction 
over  offenses  involving  Indians  committed  on  an  Indian  reserva- 
tion is  too  well  established  to  require  argument,  attested  as  it 
is  by  a  line  of  cases  that  reaches  back  to  the  earliest  years  of 
the  republic."^   The  Montana  Supreme  Court  has  paraphrased  this 
doctrine  in  Blackwolf  et  al  v  District  Court  493  P2d  1293,  1295. 
"It  is  abundantly  clear  that  state  court  jurisdiction  in  Indian 
affairs  on  reservations  does  not  exist  in  the  absence  of  an  ex- 
press statutory  grant  of  such  jurisdiction  by  Congress  together 
with  strict  compliance  with  the  provisions  of  the  statutory  grant, 


2cohen,  Handbook  of  Federal  Indian  Law  66  (1942) 
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In  1953,  Congress  enacted  Public  Law  280,  67  Stat. 588-590  (August 
15,  1953),  which  provided  a  procedure  whereby  the  states  could 
acquire  criminal  jurisdiction  over  offenses  committed  by  or 
against  Indians  on  Indian  reservations.   In  accordance  with  that 
federal  compact,  the  State  of  Montana  enacted  Title  83,  Chapter 
80,  which  obligates  and  binds  the  State  of  Montana  to  criminal 
jurisdiction  over  the  Flathead  Indian  Reservation,  provided  the 
tribe  consent,  and  the  Governor  of  Montana  oroclaim  the  same. 
On  May  16,  1964,  the  tribe  issued  Tribal  Ordinance  #40  (subse- 
quently revised  to  #40-A)  which  gave  the  state  jurisdiction  in 
crimes  committed  on  the  reservation.   The  Governor  of  Montana 
issued  the  aporopriate  oroclamation.   However,  on  June  22nd, 
the  tribal  council  issued  a  resolution  expressly  rescinding 
#4  0-A.   This  resolution  was  not  transmitted  to  the  Governor  and 
no  proclamation  relinquishing  state  jurisdiction  was  issued. 
Since  that  time,  the  state  has  assumed  continuing  jurisdiction 
over  crimes  occurring  on  the  Flathead  Reservation. 

In  1972,  Tom  McDonald,  an  Indian  residing  on  the  Flathead  Reser- 
vation, was  arrested  in  his  home  for  possession  of  drugs.   Upon 
indictment  by  a  Montana  County  Attorney,  McDonald  requested  the 
Montana  Supreme  Court  to  dismiss  the  state  court  action  arguing 
that  the  state  could  not  accept  jurisdiction  under  the  federal 
statute  because  of  the  constitutional  disclaimer  clause  and 
because  the  tribe  had  rescinded  its  consent  to  state  assumption 
of  jurisdiction. 

The  court  held  that  the  State  of  Montana  could  properly  exercise 
jurisdiction  over  McDonald.   The  decision  hinged  on  tv;o  premises: 
(1)  that  the  state  consent  required  by  federal  law  could  be 
given  by  the  legislature  and  did  not  require  a  constitutional 
amendment  of  the  disclaimer  clause,  and  (2)  "The  tribal  council 
did  not  validly  withdraw  their  consent  to  state  criminal  juris- 
diction over  Indians  committing  offenses  on  the  Flathead  reser- 
vation."  (State  ex  rel  McDonald  v  District  Court  29  St.  Rep. 
265,267)   The  court  observed  that  the  resolution  rescinding  con- 
sent was  not  transmitted  to  the  Governor  and  a  gubernatorial 
proclamation  disclaiming  jurisdiction  was  never  issued. 

In  1968,  Congress  passed  the  Indian  Civil  Rights  Act,  82  Stat.  77, 
25  U.S.C.  1321.   Among  the  provisions  of  the  Act  was  a  require- 
ment a  tribe  could  only  give  consent  to  jurisdiction  of  a  state 
by  a  special  election  and  a  majority  of  the  enrolled  members  of 
the  tribe  voting  for  the  assumption.   A  tribe  could  no  longer, 
then,  grant  jurisdiction  to  the  state  through  a  tribal  council 
edict  as  was  done  by  the  Flathead  tribe.   The  U.  S.  Supreme 
Court  clarified  this  point  in  Kennerly  v  District  Court  400  U.S. 
423,  91  S.CT.  480.   ".  .  .in  absence  of  a  special  election 
called  by  either  the  tribal  Council  or  the  necessary  number  of 
enrolled  members  of  the  tribe  ..."  the  state  could  not  be 
vested  with  jurisdiction.   "The  unilateral  action  of  the  tribal 
council  was  insufficient  to  vest  Montana  with  jurisdiction  over 
Indian  country  under  1953  Act."   The  court  held,  in  effect,  that 
the  old  federal  act  relating  to  tribal  consent  had  been  vitiated 
by  the  Indian  Civil  Rights  Act. 
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The  foregoing  lav;  was  applied  to  three  juveniles  accused  of 
larcency  occurring  on  the  Cheyenne  Reservation  in  Rosebud  County. 
Under  the  Cheyenne  Juvenile  Code,  the  tribal  court  may  order  the 
juvenile  delivered  to  the  appropriate  juvenile  department  of  the 
district  court  for  such  disposition  as  it  may  make  through  the 
use  of  the  facilities  and  institutions  provided  by  the  State  of 
Montana  .  .  .  provided  that,  upon  the  assumption  of  jurisdiction 
by  the  juvenile  court  of  the  judicial  district  by  means  of  this 
section,  the  jurisdiction  of  the  tribal  court  shall  end.   The 
Montana  Court  took  jurisdiction  and  the  juveniles  appealed  the 
assumption  to  the  Montana  Supreme  Court.   The  Montana  Supreme 
Court,  recognizing  the  overwhelming  weight  of  authority,  held 
that  the  State  of  Montana  did  not  have  jurisdiction  and  dismissed 
the  case  (see  Blackwolf ,  supra) .   The  Court  stated  that  "(a) 11 
matter  concerning  the  exercise  of  jurisdiction  by  state  courts 
over  enrolled  Indian  citizens  who  reside  within  the  exterior 
boundaries  of  an  Indian  reserviation  are  controlled  solely  by 
federal  law  as  to  acts  committed  within  the  exterior  boundaries 
of  the  reservation."   (Blackwolf  at  1295) 

In  summary,  except  where  federal  government  has  specifically 
allowed  states  to  assume  jurisdiction  over  Indians  for  crimes  on 
Indian  lands,  NONE  EXISTS.   Federal  statutes  allow  certain  states 
to  assume  full  jurisdiction  over  crimes  committed  on  Indian  lands 
with  consent  of  the  tribe  rendered  by  special  election  of  all  the 
enrolled  members  of  the  tribe.   Further,  the  state  must  agree  to 
accept  jurisdiction  either  by  amendment  of  the  disclaimer  clause 
of  the  State  Constitution  or  by  legislation  similar  to  Chapter  80 
of  Title  83.   This  combination  has  only  occurred  with  regard  to 
the  Flathead  Reservation  and  then,  under  the  old  federal  statute 
requiring  mere  tribal  council  consent.   It  therefore  follows  that 
the  State  of  Montana  does  not  have  criminal  jurisdiction,  which 
includes  incarceration  of  Indians  in  state  institutions  for 
crimes  occurring  on  the  reservation. 

The  perceived  efficacy  of  whether  the  State  of  Montana  should 
urge  assumption  of  jurisdiction  depends  upon  the  observer's  prej- 
udice toward  the  Indian  and  Indian  self-government.   Lack  of 
state  jurisdiction  seems  premised  on  the  continued  existence  of 
a  viable  Indian  Tribal  Court,  as  a  part  of  Indian  self-government. 
Indians  recently  have  expressed  a  growing  desire  to  run  their  own 
lives  and  not  be  assimilated  into  the  mainstream,  of  American  life. 
So  long  as  the  Indian  seeks  to  remain  a  separate  sub-culture, 
".  .  .it  seems  both  appropriate  and  essential  that  Indian  Govern- 
ments control  those  internal  affairs  .  .  .  deeply  interwoven  v/ith 
tribal  culture  and  tradition."-^   Tribal  Courts,  as  a  part  of  that 
culture  and  tradition  should  not  be  subjected  to  state  interven- 
tion unless  absolutely  necessary  and  then  only  with  the  consent 
of  tribal  members  and  the  State  of  Montana,  and  that  intervention 
should  have  as  little  impact  as  possible  on  tribal  life. 


3"The  Right  of  Tribal  Self -Government, "  Comment,  1970  Utah 
Law  Review,  pp.  291-294. 
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The  Supreme  Court  of  Montana  reite 
a  caveat  in  Blackwolf :  "The  state 
withholding  or  conferring  of  socia 
citizens  by  the  State  of  Montana  i 
social  principle.  Yet  this  argume 
that  this  Court  is  totally  without 
islative  changes  as  to  the  federal 
Indian  citizens  comply  with  the  ma 
by  Congress  and  approved  by  the  U. 
can  and  will  join  in  the  solution 
at  1296) 


rated  this  concept  and  phrased 
' s  argument  as  it  concerns  the 
1  benefits  due  our  Indian 
s  sound  and  well  taken  as  a 
nt  overlooks  the  basic  fact 
authority  to  imolement  leg- 
laws  that  govern.   Once  the 
ndatory  procedures  enacted 
S.  Supreme  Court,  Montana 
of  these  problems."   (Supra 
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TABLE    I 
COUNTY   OF   COMMITMENT    BY    INSTITUTION 


COUNTIES 

Fiscal 

MCC 
M   F 

Year 

MVS 

1969 
PHS 

riscal 

MCC 

M   F 

Year 

MVS 

1970 
PHS 

Fiscal 

MCC 

M   F 

Year 
MVS 

1971 
PHS 

Beaverhead 

Big  Horn 

Blaine 

1 

3 

1 

1 

3 

1 

Broadwater 

1 

Carbon 

1 

1 

1 

1 

Carter 

Cascade 

3 

3 

4 

1? 

7 

4 

2 

14 

9 

15 

2 

5 

Chouteau 

1 

1 

J- 

Custer 

1 

1 

1 

5 

1 

^   9 

Daniels 

Dawson 

3 

1 

Deer  Lodge 

4 

2 

2 

1 

3 

2 

4 

3 

5 

2 

1 

Fallon 

3 

1 

Fergus 

2 

2 

8 

6 

i  1 

1 

1 

Flathead 

1 

3 

7 

8 

3   2 

8 

1 

2 

6 

Gallatin 

1 

3 

5 

1 

1   3 

5 

6 

Garfield 

1 

1 

Glacier 

4 

3 

3 

2 

2  '  4 

1 

4 

4 

3 

Golden  Valley 

Granite 

1 

'     '   1 

Hill 

1 

3 

3 

4 

2 

1 

5 

6 

Jefferson 

1 

1 

] 

Judith  Basin 

1 

Lake 

1 

3 

6 

3 

6 

6 

4 

4 

10 

9 

1 

2 

Lewis  &  Clark 

7 

7 

3 

7 

7 

6 

5 

4 

4 

2 

5 

2 

Liberty 

i 

t 

1 

Lincoln 

3 

2 

1 

1 

3 

1 

4 

McCone 

1 

1 

1 

Madison 

3 

5 

Meagher 

1 

' 

i 

Mineral 

i   1 

1 

! 

Missoula 

1 

4 

I 

.21  , 

8 

1 

3 

2 

15 

Musselshell 

1       !    1 

1 

1  1 

Park 

2 

2  1 

1 

1    i 

1 

Petroleum 

Phillips 

1 

1 

1 

4 

Pondera 

1 

Powder  River 

2 

' 

Powe 1 1 

1 

1 

1 

1 

2 

Prairie 

1 

Ravalli 

2 

1 

2 

Richland 

2 

2 

1 

1 

1 

Roosevelt 

3 

4 

6 

2 

4 

1 

2 

1 

Rosebud 

1 

i 

2 

2 

i    1 

1 

3 

5 

Sanders 

1 

2 

Sheridan 

1 

1 

Silver  Bow 

6 

2 

2 

4 

6 

3 

5 

11 

6 

5 

10 

9 

Stillwater 

Sweet  Grass 

1 

2 

Teton 

1 

1 

1 

Toole 

2 

1 

1 

2 

Treasure 

Valley 

1 

2 

3 

1 

3 

Wheatland 

Wibaux 

1 

Yellowstone 

1 

9 

11 

3 

3 

8 

14 

5 

6 

6 

2 

TOTAL 

42 

1 

40 

65 

86 

51 

34 

46 

98 

54 

54 

59 

102 

£ 

2 

5 

1 

08 

Compiled  by  John   G.    Thomas,    Aftarcare   Director,    Montana   State   Department  of 
Institutions 
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TABLE  2 


FIRST  ADMISSIONS  TO  MONTANA  CHILDREN'S  CENTER,  MOUNTAIN  VIEW  SCHOOL 

AND  PINE  HILLS  SCHOOL,  BY  RACE 


TOTAL 


Fiscal  Year  1969 
MCC     MVS   PHS 
M    F 


Pi«c«l  Tear  1970 
HCC     MTS   PHS 

M   r 


Fiscal  Year  1971 
MCC     MVS   PHS 

M    F 


CAUCASIAN 

31 

20 

40 

61 

30 

19 

27 

74 

33 

24 

36 

85 

MEXICAN 

1 

2 

1 

1 

1 

1 

1 

2 

INDIAN 

4 

13 

15 

13 

17 

10 

14 

9 

15 

22 

8 

12 

NEGRO 

1 

CAUC/MEX 

1 

1 

1 

1 

3 

1 

MEX/IND 

1 

1 

CAUC/IND 

3 

5 

6 

10 

2 

3 

4 

13 

4 

5 

9 

1 

OTHER 

1 

1 

1 

2 

3 

UNKNOWN 

3 

2 

42   40 


82 


65 


86 


51   34 


ts 


46   98 


54   54 


59   102 


108 


Compiled  by  John  G.  Thomas,  Aftercare  Director,  Montana  State 
Department  of  Institutions 
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TABLE  3 


FIRST  ADMISSIONS  TO  MONTANA  CHILDREN'S  CENTER,  MOUNTAIN  VIEW  SCHOOL 

AND  PINE  HILLS  SCHOOL,  BY  AGE 


Fiscal  Year  1969 
MCC     MVS   PHS 
M    F 


Fiscal  Year  1970 
HCC     NVS   PHS 
M    F 


Fiscal  Year  1971 
MCC     MVS   PHS 
M    F 


2 

3 

4 

5 

6 

1 

7 

2 

8 

4 

2 

9 

2 

1 

3 

1 

1 

1 

10 

2 

2 

2 

1 

2 

2 

11 

5 

3 

3 

4 

3 

12 

5 

4 

2 

8 

4 

1 

7 

1 

13 

6 

9 

5 

3 

10 

2 

6 

4 

14 

11 

5 

7 

14 

6 

11 

17 

16 

10 

13 

8 

18 

15 

13 

9 

19 

15 

7 

6 

10 

17 

10 

9 

19 

28 

11 

10 

22 

22 

16 

2 

4 

15 

28 

3 

4 

11 

31 

5 

6 

10 

29 

17 

5 

10 

2 

14 

1 

1 

13 

21 

18 

1 

1 

3 

3 

19 

1 

TOTAL 

42 

40 

65 

86 

51 

34 

46 

— 

98 

54 

54 

59 

102 

Compiled  by  John  G.  Thomas,  Aftercare  Director,  Montana  State 
Department  of  Institutions 
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DISCUSSION  OF  ALTERNATIVES 

1.  Educating  Juvenile  Girls  in  Other  States 

First,  Montana  could  contract  with  other  states  for  the  care 
and  education  of  the  girls  now  at  Mountain  View  School.   In- 
quiries were  made  in  the  states  of  Wyoming,  Idaho,  Nevada, 
North  Dakota,  South  Dakota,  California  and  Utah  concerning  such 
a  special  contractual  agreement  to  care  for  and  educate  Montana's 
juvenile  girls.   Only  the  states  of  California  and  Utah  would  be 
willing  to  accept,  in  a  limited  number,  girls  from  Montana.   The 
charge  in  California  institutions  would  be  $675  per  month  and  in 
the  Utah  institutions  would  be  $750  per  month.   It  should  be 
noted  that  the  distance  to  juvenile  institutions  in  these  two 
states  would  greatly  limit  visits  by  parents  and  relatives.   In 
addition,  in  the  event  of  population  increases  in  these  two 
states'  juvenile  institutions  beyond  their  capacity,  Montana's 
girls  would  be  returned  to  the  state. 

2.  Utilizing  Educational  Facilities  of  Helena  Public  Schools 

The  second  alternative,  educating  Mountain  View  girls  in  Helena 
public  schools,  represents  a  radical  change  in  society's  attitude 
toward  these  girls.   In  the  not  so  distant  past,  the  notion  pre- 
vailed that  these  juveniles  should  be  separated  from  society  so 
that  their  example  would  not  be  imitated  by  other  young  people. 
Certainly  the  idea  of  integrating  the  wayward  youth  institution- 
alized at  Mountain  View  School  with  the  students  in  the  Helena 
public  schools  is  a  drastic  departure  from  the  concept  of  iso- 
lating these  girls  from  the  rest  of  society. 

Perhaps  neither  the  people  of  Montana  nor  the  girls  at  Mountain 
View  School  are  ready  for  this  degree  of  contact.   In  any  event, 
a  framework  can  be  constructed  which  indicates  the  impact  that 
would  result  from  transferring  the  function  of  educating  Mountain 
View  School  students  from  the  School  itself  to  the  Helena  public 
schools. 

One  important  factor  would  be  financing  the  additional  cost  to 
the  Helena  public  schools  if  this  transfer  were  accomplished. 
Mountain  View  School  currently  has  a  population  of  about  seventy- 
seven  girls.   For  a  number  of  years,  students  from  the  Montana 
Children's  Center  have  been  educated  in  the  Twin  Bridges  public 
schools.   The  legislature  has  provided  that  the  public  schools 
in  Twin  Bridges  shall  receive  $500  annually  for  each  student  from 
the  Montana  Children's  Center  who  attends  public  school  for  forty 
or  more  school  days  during  the  school  term.   Given  the  current 
population  at  Mountain  View  School ,  a  similar  arrangement  v/ith 
the  Helena  school  system  would  require  an  appropriation  from  the 
legislature  of  between  thirty-five  and  forty-five  thousand  dollars 
($35,000  -  $45,000)  . 

Educational  program  costs  at  Mountain  View  School  for  fiscal  year 
1972  were  $87,953.   Of  this  amount,  $82,953  caine  from  a  general 
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fund  appropriation.   If  these  girls  were  transferred  to  the 
Helena  public  schools,  general  fund  expenditures  f°^. J^^,  ^^^^^^ 
tional  program  would  be  reduced  by  aporoximately  forty  thousand 
dollars  ($40,000)  even  if  a  cost  sharing  arrangement  were  p.ade 
with  the  public  school  system. 

Since  Mountain  View  School  is  located  seven  miles  from  Helena, 
additional  transportation  facilities  would  be  required  to  carry 
?he  gi?ls  back  and  forth  to  school.   The  girls  range  -  age 
from  twelve  to  eighteen.   This  age  spread  ^°V   /tn  .ducatTng 
than  one  of  the  Helena  schools  would  be  involved  m  educating 
the  gi!?s.   Transportation  routing  and  scheduling  would  be  re- 
quired in  order  to  conform  to  the  different  schools  involved. 

Education  programs  offered  in  Mountain  few  School  are  of  an  un- 
structured tvpe.   That  is,  girls  are  not  placed  in  any  speciric 
arade  level  when  they  enter  the  school.   Instead,  each  girl  is 
Teftlallel   she  enters  the  school  in  order  to  determine  her  level 
of  scholastic  achievement.   During  a  student  s  first  week  at 
Mountain  View  School,  she  is  --^^,-//  rrialsef  wJlSh  Tatch 
h^faSlltfand^rrekoufscholal^i'c'achievement.   The  following 
ifaUst  of  Classes  offered  at  Mountain  View  School  during  the 
197?-72  school  term  and  a  description  of  the  educational  ability 
and  achievSmeit  of  the  girls  now  at  the  Mountain  View  School. 

Educational  Programs  at  Mountain  View  School* 

on  this  date,  March  13,  1972,  there  are  77  girls  at  the  Mountain 

View  School. 

nf   ^-hi^  aroup  of  77  girls  some  have  been  at  the  Mountain  View 

program. 

nf  ^h.  77  airls  presently  residing  at  the  Mountain  View  School 
°      II   hire  the  first  quarter  of  school,  many  the  second 
'°"'%:rlnSa!l  the  third  quarter.   I  have  tried  to  break  down 
?hrprogra^s  eich  girl  was'involved  in  on  a  cuarter  basis. 


^p^^^^^HHid^TDonald  P.  Robel,  Superintendent,  Mountain  View 
School 
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FIRST  QUARTER 


38 
4 


Full  time  Mountain  View  Students 

Half  time  Mountain  View  Students 
&  half  time  off-campus  work 

Attending  Helena  High  School  on 
a  half  time  basis 

Attending  Helena  Junior  High  on 
a  full  time  basis 

Worked  full  time  and  received 
training  at  the  Helena  Sheltered 
Workshop 


45 


TOTAL 


SECOND  QUARTER 


56 

1 


Full  time  Mountain  View  Students 

Worked  full  time-Assistant  Cook 
in  Helena 

Worked  full  time  and  received 
training  at  Helena  Sheltered 
Workshop 

Half  time  Mountain  View  Student 
&  part  time  work  off  campus 


61 


TOTAL 


THIRD  QUARTER 


68 

1 


Full  time  Mountain  View  Students 

Works  and  receives  training  at 
the  Helena  Sheltered  Workshop 

Works  weekends  as  a  Nurse  Aid, 
Off  Campus 

Half  time  Mountain  View  Student 
&  works  off  campus  half  time 

Attending  Montana  Training  In- 
stitute in  Helena.   Keypunch 
Operator  Training 


77 


TOTAL 
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There  were  other  girls  who  were  involved  in  various  other  off 
campus  programs  the  first  and  second  quarters  of  school,  but 
these  girls  have  been  placed  and  are  not  included  in  the  above 
summaries.   In  addition  to  the  oresent  77  girls,  there  are 
five  girls  who  graduated  from  the  Mountain  View  School  in  Jan- 
uary, 1972.   There  were  34  girls  who  were  placed  since  school 
started  in  September,  1971. 

Those  who  attend  school  at  the  Mountain  View  School  may  have  a 
schedule  of  classes  that  includes  both  regular  academic  classes 
and  vocational  courses. 

The  following  is  a  list  of  classes  we  have  offered  for  each  of 
the  first  three  quarters  of  the  1971-72  school  term.   Our  entire 
education  program  has  been  broadened  with  the  addition  of  Carroll 
College  cadet  teachers  each  quarter. 

NUMBER  OF  CLASSES 


FIRST  QUARTER 

SECOND  QUARTER 

THIRD  QUARTER 

English 

5 

5 

5 

Drama 

2 

2 

2 

Speech 

2 

2 

3 

Home  Ec 

3 

3 

3 

Consumer  Ed 

1 

1 

1 

Eduation  for  Parenthood 

1 

0 

1 

Medical  Self  Help 

0 

1 

0 

Health 

1 

2 

0 

History  -  World 

1 

1 

1 

History  -  American 

2 

2 

2 

Mont.  History  &  Ind 

ian  St. 

1 

1 

0 

Black  Studies 

1 

1 

1 

Nurses  Aide  &  Lab. 

1 

1 

1 

Math  (Alg. ,  Geom. , 

Gen.  ) 

4 

4 

5 

Spanish 

3 

3 

1 

Art 

3 

3 

2 

Physical  Education 

3 

3 

4 

Dance 

2 

2 

2 

Typing 

3 

2 

2 

Bookkeeping 

0 

1 

1 

Office  Practice 

1 

1 

1 

Office  Machines 

1 

Social  Studies 

1 

1 

1 

Independent  Study 

1 

2 

3 

Biology 

1 

1 

1 

General  Science 

1 

1 

1 

Remedial  Reading 

1 

1 

1 

Special  Education 

0 

0 

1 

Ceramics 

2 

2 

3 

Personal  Grooming 

1 

1 

1 
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Characteristic  study  of  the  77  present  Mountain  View  Girls; 

54  girls  or  70.1%  of  the  current  population  are 
products  of  broken  homes.   This  includes  divorce, 
separation,  desertion,  or  death  of  either  parent. 

36  girls  or  46.7%  of  the  current  population  are 
from  families  that  are  receiving  assistance  from 
Welfare  or  BIA. 

54  girls  or  70.1%  of  the  current  population  are 
from  families  in  which  there  are  more  than  4 
children.   The  average  number  of  siblings  in  a 
Mountain  View  School  girl's  family  is  6.4. 

5  girls  or  6.5%  of  the  current  population  were 
committed  for  felonious  type  crimes.   Fifteen 
girls  or  19.5%  were  committed  for  drug  abuse. 
The  remainder  were  committed  for  juvenile  offenses 
with  the  main  one  being  incorrigibility. 

Of  the  present  population,  17  girls  or  22.1%  have 
been  residents  of  other  state  or  private  institu- 
tions prior  to  commitment  to  the  Mountain  View 
School. 


INSTITUTION 


NUMBER  OF  GIRLS 


Boulder  River  School 
Montana  Children's  Center 
Warm  Springs  State  Hospital 
Montana  Deaconess  Home 


2 

11 
3 

1 


Records  indicate  that  11  girls  or  14.3%  of  the 
current  population  have  made  suicidal  attempts 
prior  to  commitment  to  the  Mountain  View  School. 

Racial  distribution  of  current  population  as 
compared  to  March  13,  1967; 


RACE 


NUMBER  OF  STUDENTS  -  19  72   NUMBER  OF  STUDENTS  -  1967 


Indian 

31 

(40.2%) 

35 

(54.6%) 

Mexican 

0 

(0%) 

2 

(3.1%) 

Negro 

1 

(1.3%) 

0 

(0%) 

Caucasian 

45 

(58.4%) 

27 

(42.2%) 

TOTAL 

77 

64 

The  increase  in  the  number  of  Caucasian  girls  in 
1972  also  appears  to  be  related  to  the  higher  num- 
ber of  middle  class  type  of  girls  being  committed 
as  compared  to  1967. 
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DISTRIBUTION  OF  STUDENTS  BY  AGE 
STUDENTS 'S  AGE      NUMBER  GIRLS  THIS  AGE 


12  years 

1 

13  years 

1 

14  years 

13 

15  years 

16 

16  years 

28 

17  years 

15 

18  years 

3 

EVALUATION  OF  EDUCATIONAL  ABILITY 

All  incoming  girls  receive  the  Otis  Self-administering  I.Q.  Test 
and  the  Wechsler  Test.   Culturally  deprived  students  receive 
the  Gilliland  Learning  Potential  Test.   If  these  tests  present 
suspected  results,  the  Culture  Fairs  test  is  administered.   In 
addition,  all  students  receive  the  Nelson  or  Nelson-Denny  read- 
ing exams  and  the  California  math  exam. 

Summary  of  I.Q.  Tests: 

NUMBER  OF  STUDENTS   AVERAGE  I.Q.  SCORE 
ABILITY  RANGE  IN  THIS  RANGE        IN  THIS  RANGE 

Retarded  (below  69)  4  61 

Borderline  (70-79)  7  75 

Dull  Normal  (80-89)  23  85 

Normal  (90-109)  34  98 

Bright  Normal  (110-119)  5  113 

Superior  (120-129)  2  121 

Very  Superior  (Above  130)       2  133 

Average  I.Q.  of  the  present  77  students  -  93 

Following  is  a  break-down  of  the  reading  grade  levels  of 
our  students  according  to  the  grades  they  were  in  at  the  time  of 
their  commitment. 
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A  comparison  of  17  year  old  students  helps  explain  why  ours  is 
an  ungraded  school: 


Student  #1 
Student  #2 
Student  #3 
Student  #4 


I.Q.  131 

I.Q.  120 

I.Q.  71 

I.Q.  70 


Reading  Level 
Reading  Level 
Reading  Level 
Reading  Level 


Above  college  Sophomore 
College  freshman 
Eighth  grade,  3rd  month 
Fourth  grade,  7th  month 


A  comparison  of  four  14  year  old  students  shows  the  same  range; 


Student  #5 
Student  #6 
Student  #7 
Student  #8 


I.Q.  86 

I.Q.  142 

I.Q.  88 

I.Q.  99 


Reading  Level 
Reading  Level 
Reading  Level 
Reading  Level 


Fifth  grade 

College  freshman 

Sixth  grade,  first  month 

Ninth  grade* 


3.   Coeducational  Facilities  at  Pine  Hills  School 

A  third  alternative  considered  was  to  phase  out  the  Mountain  View 
School  and  establish  a  coeducational  correctional  institution  at 
Pine  Hills  School  in  Miles  City.   This  alternative  would  allow  in- 
creased utilization  of  the  educational  facility  constructed  at 
Pine  Hills  School  in  1968.   Certain  duplicated  services  could  be 
eliminated  if  the  two  schools  were  combined  with  a  resultant 
salary  savings  of  approximately  one  hundred  seven  thousand  dol- 
lars ($107,000)  annually,  according  to  information  from  the  De- 
partment of  Institutions.   This  centralization  would,  however, 
require  the  construction  of  at  least  two  thirty-bed  cottages  for 
girls.   This  construction  would  cost  approximately  four  hundred 
thousand  dollars  ($400,000). 


*End  of  material  furnished  by  Donald  P.  Robel. 
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PINE  HILLS  SCHOOL 


Educational  Capacity  -  in  excess  of  250 

Dormitory   Capacity  -  150 

Food  Service  Capability  -  in  excess  of  250 

Heating  Plant  Capability  -  sufficient  for  2  nore  cottages 


FY  1972  Budget 


PHS  Fed.  & 

Total 

PHS  Fed.  & 

Private  Int. 

Op( 

arational 

General 

Private  Rev- 

& Inc. 

Program 

Pic 

an 

Fund 

enue  Fund 

Account 

Admini  s tration 

$ 

94,874 

$ 

94,874 

Care  &  Custody 

307,227 

282,227 

$  2  5,0  00 

General  Services 

&  Physical 

Plant 

303,878 

293,390 

488 

$   10,000 

Education  & 

Training 

286,027 

219,901 

66,126 

Farm 

47,011 

47,011 

Clinical 

Services 

$1 

144,382 
,183,399 

125,468 
$1,062,871 

18,914 
$110,528 

TOTAL 

$   10,000 

Personnel  Requirement 
FY  1972 


Program 

Administration 
Care  &  Custody 
General  Services  & 

Physical  Plant 
Education  &  Training 
Farm 
Clinical  Services 

TOTAL 


FTE 

(F 

Ull 

Time 

Equiva 

lent) 

8 

0 

38. 

5 

22 

5 

22 

0 

4 

0 

12 

0 

107.0 


Present  enrollment  (May  9,  1972)  -  144 
Student/employee  ratio  -  1.35:1 
Student/teacher  ratio  -  6.54:1 
Per  pupil  cost  (less  education)  -  $19.41 
Educational  cost  per  pupil  -  $1,986 
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MOUNTAIN  VIEW  SCHOOL 


FY  1972  Budget 


Program 

Administration 
Care  &  Custody 
Education  &  Training 
General  Services 

TOTAL 


Total 

Operational 
Plan 

$     60,558 

232,822 

87,953 

139,812 

$    521,145 


General 
Fund 

$   60,558 

223,608 

82,953 

139,812 

$  506,931 


Title  I 


$   9,214 
5,000 


$  14,214 


Personnel  Requirement 
FY  1972 


Program 

Administration 
Care  &  Custody 
Education 
General  Services 
Physical  Plant 

TOTAL 


FTE 
(Full  Time  Equivalent) 


5.0 
30.0 
11.86 

12.0 

58.86 


Present  enrollment  (March  13,  1972)  -  77 
Student/employee  ratio  -  1.31:1 
Student/teacher  ratio  -  6.49:1 
Per  pupil  cost  (less  education)  -  $ib.J/ 
Educational  cost  per  pupil  -  $1,142 
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MONTANA  CHILDF^N'S  CENTER 


FY  1972  Budget 


Total 

Fede 

ral  &  Pri- 

Operational 

General 

vate 

Revenue 

Program 

Plan 

Fund 

Fund 

Administration 

$   46,685 

$   46,685 

Counseling  and 

Guidance 

320,774 

320,774 

Education  and 

Training 

129,745 

96,985 

$ 

32,750 

General  Services 

288,163 
$  785,367 

288,163 
$  752,607 

TOTAL 

$ 

32,750 

Personnel  Requirement 
FY  1972 


Program 

Administration 
Counseling  and  Guidance 
Education 

General  Services  and 
Physical  Plant 

TOTAL 


FTE 
(Full    Time   Equivalent) 

4.0 
46.0 
12.0 

20.0 

82.0 


-  162 


Present  enrollment  (May  30,  1972) 
Student/employee  ratio  -  1.8:1 
Student/teacher  ratio  (on  campus)  -  18:1 
Per  pupil  cost  (less  education)  -  $14.83 
Educational  cost  per  pupil  (does  not 
include  cost  for  each  pupil 
attending  school  at  Twin  Bridges 
High  School--$500)  -  $800 


Group  Home  Costs 
FY  1971 

Total  expenditure  per  pupil  per  day 
(includes  capital  expenditures 
and  operating  expenses)  -  $8.08 


i 

i 
i 
i 
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4.   Remodeling  Existing  Structures  at  Mountain  View  School 

The  last  two  alternatives  considered,  remodeling  existing  facil- 
ities or  building  the  proposed  educational  structure,  have 
separate  merits,  the  strength  of  which  depends  upon  trends  now 
developing  in  the  area  of  juvenile  rehabilitation.   Remodeling 
of  existing  facilities  would  be  less  expensive  than  constructing 
a  new  building.   But  the  life  span  of  the  remodeled  structure 
would  also  be  less  than  that  of  a  new  building. 

If  the  trend  continues  to  keep  wayward  youth  within  the  com- 
munity through  the  use  of  group  homes  and  increased  counseling 
and  aftercare  services,  a  reduction  in  the  population  of 
Montana's  juvenile  institutions,  including  Mountain  View  School, 
may  be  expected.   In  basing  decisions  on  this  trend,  one  must 
assume  that  Montana's  overall  population  will  continue  its  past 
record  of  minimal  growth.   One  must  also  assume  that  the  in- 
creasing frequency  of  girls  from  white,  middle-class  families 
who  enter  the  institutional  structure  can  be  absorbed  within  a 
system  of  juvenile  services  at  the  community  rather  than  the 
state  level.   Finally,  one  must  assume  that  funding  to  provide 
group  homes  and  services  at  the  community  level  will  be  made 
available. 

State  resources  which  are  diverted  from  the  institutional  system 
will  not  be  a  saving  for  the  state.   The  environment  which 
creates  wayward  youth  cannot  be  eliminated  by  the  actions  of  the 
legislature.   If  a  short-term  solution  of  the  educational  defic- 
iencies of  Mountain  View  School  is  sought  in  remodeling  the  ex- 
isting structures,  then  another  system  must  be  developed  to 
care  for  Montana's  juvenile  girls  after  the  remodeled  buildings 
have  passed  their  functional  life  span.   The  decision  to  seek  a 
short-term  solution  to  the  educational  needs  at  Mountain  View 
School  must  be  based  on  the  conviction  that  other  facilities 
for  the  care  and  treatment  of  juvenile  girls  can  and  will  be 
functioning  by  the  time  the  remodeled  structures  have  become 
outmoded. 

If  Montana  experiences  a  rapid  population  growth,  or  if  society's 
ills,  including  drug  abuse,  continue  to  escalate  the  female 
juvenile  delinquency  rate  in  Montana,  an  extended  period  of 
time  may  be  required  to  implement  a  system  of  services  on  the 
community  level.   In  this  event,  drastically  reducing  the  popu- 
lation of  Mountain  View  School  may  not  be  practicable  for  many 
vears    If  this  period  of  time  is  longer  than  the  life- span  of 
the  remodeled  facilities,  then  the  feasibility  of  constructing 
a  new  building,  at  more  cost  but  with  a  longer  life-span,  is 
enhanced. 

In  order  to  consider  remodeling  the  present  facilities  at  Mountain 
View  School,  a  study  was  made  concerning  the  utilization  of  the 
education  facilities  that  presently  exist.   The  following  is  a 
list  of  the  major  buildings  at  Mountain  View  School,  a  descrip- 
tion of  the  rooms  used  for  education  within  each  of  these 
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buildings  and  the  classes  taught  in  each  room.   It  should  be 
noted  that  Adair  Hall  for  many  years  was  assumed  to  have  been 
damaged  by  the  1935  earthquake.   However,  the  State  Architect 
has  determined  that  this  building  is  structurally  sound,  al- 
though it  lacks  sufficient  electrical  wiring  and  a  required 
smoke  and  fire  detection  system. 


PHYSICAL  FACILITIES  AT  MOUNTAIN  VIEW  SCHOOL 


At  the  present  time,  there  are  nine  major  buildings  and  several 
small  outbuildings  at  Mountain  View  School.   Of  the  nine  large 
buildings,  four  are  used  for  educational  facilities,  although 
most  of  the  academic  classes  are  taught  in  the  Administration 
Building. 

Constructed  in  1922,  the  Administration  Building  has  six  class- 
rooms, an  auditorium  and  two  basement  areas  which  are  used  as 
instructional  facilities.   The  following  is  a  list  of  these 
facilities,  the  classes  taught  in  them,  and  the  apparent  adequacy 
of  the  facility  for  the  purpose  for  which  it  is  used.   The  sci- 
ence room  is  used  five  hours  per  day  for  the  instruction  of  four 
different  classes;  two  nurses'  aid  classes,  one  drug  class,  one 
biology  and  one  general  science  class.   The  room  is  approximately 
twenty-five  feet  by  thirty-five  feet  and  appears  to  be  adequate 
for  its  purpose,  although  it  has  no  facilities  for  science 
courses  which  require  lab  work. 

The  home  economics  room  provides  facilities  for  three  sewing 
and  three  cooking  classes  each  day.   The  room  is  approximately 
thirty  feet  by  forty  feet.   The  room  and  the  facilities  in  it 
appear  to  be  adequate  for  the  purpose  to  which  they  are  devoted. 

The  library  is  used  for  four  English  classes  and  two  library 
periods  each  day.   Using  the  library  as  a  classroom  is  apparently 
in  conflict  with  regulations  promulgated  by  the  Office  of  the 
Superintendent  of  Public  Instruction.   The  room  is  approximately 
twenty-five  feet  by  thirty-five  feet,  and  disregarding  the 
conflict  with  the  Office  of  Superintendent  of  Public  Instruction 
regulations,  appears  adequate  for  the  purpose. 

The  typing  room  provides  space  for  two  typing  classes,  two 
office  practice  classes,  an  English  class  and  a  bookkeeping  class 
each  day.   The  room  size  is  approximately  twenty-five  feet  by 
thirty  feet.   The  room  appears  adequate  for  this  purpose. 

Four  history  classes  and  a  government  class  are  taught  in  the 
history  room.   The  room  has  dimensions  of  approximately  twenty 
feet  by  twenty-five  feet  and  appears  adequate  for  the  purpose. 

The  social  studies  room  is  a  rather  small  area,  approximately 
fifteen  feet  by  twenty  feet  and  must  be  entered  through  the 
history  room.   This  naturally  results  in  disruption  of  classes 
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conducted  in  the  history  room  each  time  a  student  enters  or 
leaves  the  social  studies  room.   The  room  provides  space  for 
two  English  classes,  two  special  education  classes,  a  novels 
class,  and  a  Spanish  class  each  day. 

The  auditorium  in  the  Administration  Building  is  approximately 
sixty  feet  by  forty  feet.   Each  day  three  math  classes  are 
conducted  in  this  room.   Since  the  largest  math  class  contains 
only  13  students,  the  large  size  of  the  room  is  conducive  to 
distraction  and  a  general  feeling  of  emptiness  for  these 
classes. 

In  the  basement,  tv/o  areas  are  used  for  educational  facilities. 
One  large  area  is  used  for  tv/o  art  and  three  ceramics  classes 
a  day.   The  smaller  area  serves  as  a  salon  for  eight  hours  of 
beauty  culture  every  Thursday. 

These  are  the  educational  facilities  located  in  the  Administra- 
tion Building.   Although  most  classrooms  are  adequate,  the 
building  is  old  and  drafty.   During  winter  months  students  must 
wear  coats  because  it  is  impossible  to  hold  heat  in  the  building. 

Maple  Hall,  also  constructed  in  the  twenties,  is  used  primarily 
as  a  dormitory,  but  in  addition  contains  a  room  used  for  special 
education.   There  is  also  a  room  used  as  a  staff  library  and 
coffee  room  and  a  vacant  kitchen  which  is  not  currently  utilized. 

Another  building  v/ith  its  origin  in  the  twenties  is  the  gymnasium. 
Presently,  three  dance  classes,  two  P.  E.  classes  and  a  drama 
class  are  taught  in  this  building.   The  gymnasium  seems  adequate 
for  the  purpose  to  which  it  is  devoted  although  the  shov/er 
facilities  are  definitely  antiquated  and  sorely  in  need  of 
modernization. 

Adair  Hall  was  built  around  1922.   Formerly  used  as  a  dormitory, 
the  building  is  now  devoted  to  educational  facilities  and  also 
contains  an  apartment.   A  speech  class,  a  communications  class 
and  a  coaching  class  are  carried  on  in  this  building  each  day. 
In  three  of  the  small  rooms  on  the  second  floor,  there  are 
facilities  for  nurses'  aid  training.   Adair  Hall  contains  a 
significant  amount  of  unutilized  area  which  could  be  devoted 
to  educational  facilities.   However,  extensive  remodeling  would 
be  required  to  remove  the  partitions  dividing  this  space  into 
sleeping  rooms.   Given  the  age  and  general  condition  of  the 
building,  the  cost  of  this  remodeling  may  not  be  justified. 

Spruce  Hall,  also  of  1920' s  vintaae,  is  used  as  a  dormitory 
and  contains  no  educational  facilities. 

Cottonwood  Hall,  constructed  in  1958,  is  another  dormitory  con- 
taining no  educational  facilities. 

The  clinic  was  constructed  in  1960.   It  contains  a  staff  apart- 
ment and  a  detention  center  but  no  classrooms. 
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The  cafeteria  was  constructed  in  1967, 
is  not  used  for  educational  purposes. 


At  the  present  time,  it 


The  last  major  building  at  Mountain  Viev;  School  is  the  shop, 
constructed  in  1969.   It  contains  no  facilities  for  education. 

The  Elementary  Supervisor  for  the  Office  of  the  Superintendent 
of  Public  Instruction  has  reviewed  deviations  from  accreditation 
standards  for  Mountain  View  School  for  the  past  three  years  and 
has  found  no  reference  to  inadequate  facilities  at  the  school. 

Remodeling  the  present  facilities  could  be  accomplished  in  a 
manner  which  would  allow  greater  flexibility  in  admitting, 
testing,  counseling  and  educating  the  girls  at  Mountain  View 
School.   The  proposal  for  remodeling  is  as  follows: 

1.   Remove  all  functions  except  education  from  the 

Administration  Building  and  renovate  the  building 
to  present-day  standards.   Renovation  would  in- 
clude replacing  outmoded  plumbing  and  providing 
sufficient  lavatory  facilities,  new  facilities  for 
the  science  room  which  would  permit  the  lab  in- 
struction required  in  general  science  and  biology, 
and  the  installation  of  plumbing  facilities  re- 
quired in  the  practical  nurses  course;  replacement 
of  the  outmoded  heating  plant  and  the  installation 
of  insulation  sufficient  to  maintain  a  comfortable 
environment  in  the  winter  months;  installation  of 
wiring  sufficient  to  orovide  for  the  requirements 
of  electric  typewriters,  home  economics  and  lab- 
oratory facilities;  and,  conversion  of  the  present 
auditorium  into  two  rooms  more  compatible  with  an 
instructional  function. 


Move  the  administrative  offices  from  the  Administra- 
tion Building  and  Social  Services  from  Maple  Hall 
into  one  wing  of  Cottonwood  Hall.   This  would  reduce 
the  housing  capacity  of  Cottonwood  Hall  by  fifteen 
rooms.   It  would,  however,  centralize  the  admin- 
istrative and  admission  facilities  at  the  entrance 
to  Mountain  View  School.   In  addition,  the  tv/elve 
remaining  rooms  in  Cottonwood  could  be  used  as  a 
reception  center  for  new  admissions  and  as  a  coun- 
seling and  testing  area  for  girls  sent  to  the 
school  for  thirty-day  evaluations.   Since  the 
space  required  for  these  offices  would  include  the 
present  dayroom  in  Cottonwood  Hall,  a  new  facility 
would  have  to  be  constructed  at  the  end  of  the  re- 
maining housing  wing. 

The  girls  who  would  be  displaced  from  Cottonwood 
would  be  housed  in  Adair  Hall.   This  would  require 
a  minimal  amount  of  renovation  in  the  form  of  new 
wiring,  a  heat  and  smoke  detector,  and  a  general 
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paint  and  refurbishing  project. 

This  remodeling  proposal  has  the  advantage  of  centralizing  the 
educational  facilities  in  one  building.   However,  the  time  re- 
quired for  this  renovation  to  be  accomplished  v;ould  entail  con- 
siderable disruption  of  the  educational  program  at  Mountain 
View  School. 

The  following  estimates  of  necessary  costs  for  remodeling  were 
made  by  the  State  Architect: 

Administration  Building      $  185,300 
Cottonwood  Hall  79,300 

Adair  Hall  17,400 

TOTAL  $  282,000 

5.   Construction  of  the  Proposed  Fducational  Facility 


The  final  alternative  examined  was  building  the  proposed  struc- 
tures which  were  funded  by  the  41st  Legislature.   As  previously 
noted,  of  the  $385,000  appropriated,  $15,351  has  already  been 
spent  for  design  costs  for  the  two  facilities.   The  restriction 
imposed  by  the  42nd  Legislature,  halting  construction  pending 
study  by  the  Legislative  Council,  is  self-executing.   In  other 
words,  if  the  Legislature  takes  no  further  action,  the  funds 
frozen  by  the  42nd  Legislature  will  become  available  for  con- 
struction of  the  facilities  at  Mountain  View  School  in  March, 
1973. 

Any  decision  on  the  construction  of  the  proposed  facilities, 
or  any  of  the  other  alternatives,  must  be  considered  in  the 
light  of  the  trend  toward  smaller,  decentralized  facilities 
for  juveniles.   If  this  trend  continues  and  accelerates,  an 
investment  in  major  institutional  facilities  with  an  anticipated 
life-span  of  many  years  is  not  justified.   If,  however ,_ demo- 
graohic  and  social  conditions  preclude  a  reduced  emphasis  on 
centralized  institutions,  a  longer  lasting  solution  to  Mountain 
View  School  educational  deficiencies  is  a  viable  alternative. 

Conclusions 

The  Council  was  unable  to  recommend  any  of  the  five  alternatives 
studied  as  a  viable  solution  to  the  deficiencies  in  the  educa- 
tional facilities  nresent  at  Mountain  View  School.   The  Council 
was  especially  anxious  to  avoid  constructing  facilities  which 
have  a  capacity  grossly  in  excess  of  what  the  future  population 
of  the  school  is  likely  to  be. 

The  trend  toward  group  homes  for  v;ayward  youth  and  their  effec- 
tiveness in  rehabilitating  juveniles  in  Massachusetts,  Florida, 
California  and  Montana  itself  was  a  major  factor  in  the  decision, 
Constructing  a  new  educational  facility  at  Mountain  View  School 
is  a  logical  approach  only  if  the  group  home  concept  is  not 
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If,  during  this  short-term  evaluation  period,  additional  class- 
room space  is  required,  it  could  be  provided  through  the  use  of 
mobile  classrooms. 

Concern  was  expressed  that  a  security  institution  may  be  required 
for  a  smaller  number  of  girls  even  if  increased  emphasis  is 
placed  on  group  homes  in  the  future.   There  are  tv;o  alternatives 
which  could  fill  this  need  should  it  arise.   The  girls  could  be 
kept  at  Mountain  View  School  and  educational  training  could  be 
obtained  through  contract  with  the  Helena  Public  School  system. 
This  educational  service  would  be  provided  on  the  campus  of 
Mountain  View  School. 


The  other  alternative  would  be  to  combine  both  the  boys'  and 
girls'  schools  at  the  Pine  Hills  School  in  Miles  City.   Since 
an  expanded  system  of  group  homes  would  presumably  reduce  the 
population  at  Pine  Hills  School  as  well  as  at  Mountain  View 
School,  there  should  be  adequate  facilities  for  both  bovs  and 
girls  without  further  construction. 


-161- 


LEGISLATIVE   MODERNIZATION 

TABLE  OF  CONTENTS 

PREFACE 16  3 

RECOMMENDATIONS  16  5 

AUTOMATED  BILL  DRAFTING  EQUIPMENT  169 

REVIEW  OF  BILLS  AND  RESOLUTIONS  PRIOR 

TO  INTRODUCTION 170 

ENGROSSING  AND  ENROLLING   171 

JOURNAL,  SESSION  LAWS,  FINAL  STATUS  172 

BUSINESS  MANAGER  AND  ACCOUNTING  SYSTEM   173 

PRE-FILED  AND  PRE-PRINTED  BILLS  174 

IDENTIFICATION  OF  BILLS  175 

RESOLUTIONS  REQUESTING  LEGISLATIVE  COUNCIL 

STUDIES 175 

MAIL  AND  MULTILITH  EMPLOYEES 176 

SUBSTANTIVE  STANDING  COMMITTEES  176 

CONFERENCE  COMMITTEES  178 

SPACE  REQUIREMENTS 179 

LEGISLATIVE  INTERN  PROGRAM   179 

BILL  STATUS  TERMINALS  180 


APPENDICES 

APPENDIX  A 183 

APPENDIX  B 191 

APPENDIX  C 197 

APPENDIX  D 19  9 


k 


t 


-163- 


PREFACE 

Temporary  standing  committees  were  appointed  during  the  42nd 
Legislative  Assembly  to  consider  legislative  modernization.   The 
press  of  time  during  the  session  and  the  need  for  extensive  re- 
search on  each  of  the  items  considered  prompted  the  appointment 
of  an  interim  committee  for  this  purpose. 

In  October,  1971,  a  subcommittee  was  appointed  by  the  chairman 
of  the  Legislative  Council,  composed  of  four  Council  members,  to 
study  Montana's  legislative  processes  and  procedures  and  to  rec- 
ommend ways  of  improving  and  expediting  them. 

The  subcommittee  considered  many  items  concerning  the  general 
flow  of  work  during  the  legislative  session,  as  well  as  those 
suggestions  pertaining  to  Montana  made  by  the  Citizens  Confer- 
ence on  State  Legislatures  and  published  in  The  Sometime 
Governments . 

A  publication  by  the  National  Legislative  Conference  Committee 
on  Legislative  Rules,  Council  of  State  Governments,  entitled 
"Key  Points  in  Legislative  Procedure,  Twenty  Ways  to  Expedite 
the  Legislative  Process,"  provided  an  excellent  reference  for 
identifying  some  of  the  procedural  and  management  processes  in 
need  of  improvement. 

For  each  of  the  following  items  considered,  rules  have  been 
written  or  amended  which  support  each  recommendation.   These  rule 
changes  appear  in  Appendix  A  of  this  report. 
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RECOMMENDATIONS 

The  Montana  Legislative  Council  recommends: 

1.  That    the    ALTER   system   be    leased   from    Data   Retrieval 
Corporation    of  America   with    the    option    to   purchase 
during    the    1972    legislative    session. 

2.  That    the    staff  of   the   Legislative   Services    Division 
of    the   Legislative    Council    review    every    bill    prior    to 
introduction   for   proper   format,    style    and    legal    form. 
This    will    include    checking    the    contents    of   the    title 
of   each   bill,    its    effective    date,    and  proofreading 
any    amendments    to    sections    of    law   against    the    codes; 

a   stamp   will   be   affixed   to  the    bill   backing    sheet   and 
initialed    to    indicate    that  the    staff   of   the   Legisla- 
tive  Services   Division   has  reviewed   the   bill    and   found 
it    to    be    in   proper    form. 

2.       That    a   joint    engrossing   and   enrolling   process    be    placed 
under    the    direct    supervision    of   the    Legislative    Services 
Division    of   the    Legislative    Council ;    these    employees 
are    to   be    hired  by    the   Director   of   the   Legislative 
Services    Division   and   paid   from    the    funds    appropriated 
to    the    legislative    assembly . 

4.  That   in    lieu   of   the   daily   proceedings,    a   daily    journal 
be   reproduced  which   would   contain    the    exact   wording   of 
the    final    printed   journal;    the    journal    is    to    be   pro- 
grammed  daily    onto    the   ALTER   system   and    the    staff  of 
the    Legislative    Services    Division    is    to    be    responsible 
for    the    preparation    of   this   material    for   printing   and 
dis tribution. 

That    the    daily    status    be    programmed   onto    the   ALTER 
system   and    that    the    staff   of   the    Legislative    Services 
Division   be   responsible    for    the   preparation    of   this 
material    and   its    delivery    in   final    form. 

That    the    "camera-ready"   copy    of   session    laws    be    sub- 
mitted  for   bids    on   publishing ;    that    sidenoting   be 
deleted   from    the    session    laws    and    that    the    branding 
of  copies   for   certain   state    agencies    and  officials   be 
deleted  from    the   process. 

5.  The    establishment   of  an    office    of   business   manager   and 
an    adequate    accounting    system   for    the    House    and   Senate; 
that    a    business   manager   be   provided,    housed   in    the 
office    of   the    Legislative    Council    and   under    Council 
supervision. 

6.  That   pre- filing    and   numbering   be    authorized    through 
the    use    of  a    consent   form,    to    be    delivered    to    the    leg- 
islators   by    the    Legislative    Services    Division    of   the 
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Legislative    Council;    that   additional    names    may    be    added 
as    sponsors    of  a   bill    by    a   motion    of    the    chief  sponsor 
at    the    time    the    bill    is    read  for    introduction    in    the 
House    or   Senate. 

7.  That   a    color-coding    system   for    bills    be    established 
using   a    large    stamp   for   further    identification   of 
bills;    that   all    introduced   bills    be    reproduced   on   white 
papery    all    approved   standing    committee    bills    be    repro- 
duced  on   canary   paper    (to    be    considered   on    second 
reading) ,    and   all    approved   committee    of   the    whole    bills^ 
engrossed  bills,    be    reproduced   on   blue   paper    (to    be 
considered   on    third   reading ) ;    amendments    in    the    second 
house   will    be    reproduced   on   green   and   pink    slips    as 
done    in   previous    sessions . 

8.  That   a    rule    be    adopted  making    it   mandatory    that   all 
resolutions    directing    the    Legislative    Council    to    do 
interim   studies    shall    contain    a   preamble    to   be    known 
as   a   declaration   of  specific   intent,    and  be   reviewed 
by    Council    staff  for    style    and   format    in    the    same   man- 
ner   as    a   hill;    that    the    leadership    in    each    house    could 
direct    legislators    to    consult   with    the    Council    staff 

to    determine    the    scope    and  purpose    of  a    suggested   study. 

9.  That    the    Senate    and   House   multilith    employees    and    the 
Senate    and   House   mail    room   employees    be    consolidated 
for   each   function   rather    than  maintaining   separate 
groups   for   each    function,    operation    to    be    under    the 
supervision   and   control    of   the   Legislative    Services 
Division   of   the    Legislative    Council . 

10.  The    reorganization    of   current    House    and   Senate    standing 
committees    into    twenty   parallel   standing   committees . 

11.  That    the    amendments    to    a   bill    affected   by    a    conference 
committee    report   be    reproduced   in    full,    clearly    re- 
porting  any    amendments    compromised   so    as    to    give    a 
better   understanding    of    the    report,    and   immediately 
distribute    the   report    to   all    legislators;    a   joint   rule 
incorporating    the    above    recommendation    is    to    be    added; 
also    add   a   joint    rule    authorizing   free    conference    com- 
mittees   to    consider    an    entire    bill    instead   of  just    the 
disputed  amendments . 

12.  That    the    Department    of  Administration    supply   permanent 
office    space    adjacent    to    the   present   facilities    of   the 
Legislative    Council    offices    so    that    the   ALTER    system 
terminals   may    be    housed,    providing   greater   efficiency 
in    this    function. 

13.  That    the    legislative    intern   program   be    continued   and 
under    the    direct    supervision    of   the    Legislative    Services 
Division   of    the    Legislative    Council    as    an    educational 
project   by    university    units    conducting    structured 
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couraen    in    poli  LiaaL    iwicruic    and    l.hal,    an//    ; 
be    financed    from    ufiioc  rr.i  Lij    apj^ropria  Lt/)nr, 
j'unds . 


14.       That    an    appropriation    in    the    amount    of    $16,000   he    made 
to    the    Legislative    Services    Division    of    the    Legislative 
Council    for    installing    bill    status    visual    screens    to    be 
placed   in    the    House    Chambers ,    Senate    Chambers ,     lobby    of 
each    house.    Legislative    Council ,    Governor' s    office    and 
Attorney    General's    office    (a    total    of   seven    terminals). 
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AUTOMATED  BILL  DRAFTING  EQUIPMENT 

The  increasing  number  of  bills  introduced  during  a  legislative 
session  and  the  restricted  time  allowed  for  these  introductions 
prompted  the  consideration  of  automated  bill  drafting  equipment. 

With  the  installation  of  the  Statutory  Information  Retrieval 
System  (SIRS)  in  1969,  a  user  may  submit  a  key  word  or  phrase 
into  the  computer  and  search  all  Montana  statutes  for  sections 
containing  that  word.   This  program  was  obtained  from  Data  Re- 
trieval Corporation  of  America,  Milwaukee,  Wisconsin.   Data 
Retrieval's  bill  drafting  program,  ALTER  (Automated  Legal  Text 
Entry  and  Revision) ,  provides  for  bill  preparation  as  well  as 
many  other  uses.   Simple  instructions  given  by  the  terminal  op- 
erator permit  the  retrieval  of  statutes  from  the  data  base, 
SIRS.   This  makes  it  possible  to  amend  present  laws  without 
completely  retyping  and  proofreading  the  whole  section.   Only 
new  materia]  being  inserted  needs  to  be  typed  and  proofread,  and 
deleted  material  requires  merely  a  brief  review  by  proofreaders. 

After  bills  are  entered,  the  terminal  operator  has  two  options: 

(1)  print  the  bill  on  the  terminal  at  150  words  per  minute;  or 

(2)  print  the  bill  on  the  computer's  high  speed  printer  at 
about  600  lines  a  minute. 

The  ALTER  system  has  been  designed  to  perform  both  the  engros- 
sing and  enrolling  processes.   This  procedure  will  be  discussed 
in  the  engrossing  and  enrolling  section  of  this  report. 

Further  capabilities  of  the  system  make  it  possible  to  index 
bills  upon  their  introduction  so  that  a  legislator  may  request  a 
printout  of  the  numbers  of  all  bills  dealing  with  a  particular 
subject.   This  should  decrease  the  number  of  bills  introduced 
since  a  legislator  could  include  a  minor  amendment  to  an  exist- 
ing bill  which  amends  the  same  section  of  law. 

Amendments  made  in  standing  committees  or  by  the  committee  of  the 
whole  may  be  inserted  in  the  bill  by  having  the  operator  "call 
out"  on  the  terminal  only  those  lines  affected  by  the  amendment. 
When  deletions  or  additions  are  made,  the  system  simply  adjusts 
all  other  lines  and  pagination  in  the  bill,  justifying  the  right- 
hand  margin.   This  procedure  may  be  repeated  as  often  as 
necessary. 

Each  version  of  a  bill  is  placed  in  computer  storage  for  rapid 
accessibility.  The  code  used  for  storing  the  bill  assures  the 
legislator  of  the  contents  being  kept  confidential. 

The  cost  of  the  ALTER  system  includes  the  following: 

Installation  and  training  costs  ...  $   7,500 

Software  system  $  47,500 
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The  rental  charges  for  terminals,  monthly  maintenance  costs  and 
the  cost  of  computer  time  will  be  additional  expenditures. 

Because  the  ALTER  system  will  accomplish  all  aspects  of  intro- 
ducing and  amending  bills  and  resolutions,  personnel  needs  will 
be  reduced.   This  will  be  discussed  in  detail  in  the  engrossing 
and  enrolling  section  of  the  report. 

Having  considered  the  accuracy  of  the  system,  along  with  the 
substantial  monetary  savings  made  possible  by  reduced  time  of 
legislators  and  staff,  it  was  agreed  that  the  Montana  legisla- 
ture should  join  other  states  in  taking  advantage  of  the  avail- 
ability of  automated  bill  drafting  equipment. 

The    Legislative    Counoil    Tecommends    that    the   ALTER 
system   he    leased   from   Data   Retrieval    Corporation 
of  America   with    the    option    to   purchase    during    the 
197S    legislative    session . 


REVIEW  OF  BILLS  AND  RESOLUTIONS 
PRIOR  TO  INTRODUCTION 


In  the  past,  legislators  have  accepted  pre-drafted  bills  from 
various  interest  groups,  attorneys,  state  agencies,  etc.   Some 
of  these  bills  have  been  very  well  drafted  and  properly  typed 
for  introduction;  others  have  been  poorly  done,  have  quoted  an 
incorrect  version  of  existing  law  or  have  been  improperly  typed. 
The  introduction  of  an  improperly  drawn  bill  is  embarrassing  to 
the  legislator  sponsoring  the  bill  and  time  consuming  for  the 
committees  who  must  make  corrective  changes  by  amendments. 

Thirteen  states  were  contacted  concerning  a  review  of  all  bills 
prior  to  introduction  for  style,  format  and  proper  legal  form. 
Of  these  thirteen  states,  nine  states  had  their  legislative 
service  agencies  review  all  bills  and  four  states  reviewed  the 
majority  of  the  bills  in  this  manner.   One  state  had  conducted 
a  very  close  scrutiny  of  77  bills  presented  for  introduction; 
74  of  the  77  bills  required  changes. 

The  availability  of  the  ALTER  system,  along  with  a  review  by  the 
staff  of  the  Legislative  Services  Division,  would  allow  each 
bill  to  be  entered  on  the  computer  system  prior  to  introduction. 
This  will  save  considerable  time  as  the  bill  moves  through  com- 
mittees, engrossing,  enrolling,  etc. 

The    Legislative    Council    recommends    that    the    staff 
of   the    Legislative    Services    Division   of   the    Leg- 
islative   Council    review    every    bill   prior    to    intro- 
duction   for   proper   format,    style    and    legal    form. 
Thit;    will    include    checking    the    contents    of    the 
Li  Lie    of   each    hilly    iir,    effaativa    dale,    and   proof- 
r'cading    any    amendmen  Lr,    Lo    cnations    of    law    against 
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the    codes.       A    stamp   will    be   affixed    to    the    bill 
backing    sheet    and   initialed   to    indicate    that    the 
Council    staff   has    reviewed    the   bill    and   found   it 
to    be    in   proper   form.        (See  Rule  6-6,  Appendix  A) 


ENGROSSING  AND  ENROLLING 

During  the  1971  legislative  session,  the  engrossing  and  enrol- 
ling functions  of  the  House  and  Senate  employed  the  following 
personnel : 

Senate  2  5  employees 

House  £2  employees 

Total  67  employees 

Total  costs  for  salaries  amounted  to  approximately  $108,850; 
costs  of  rental  of  equipment  (MT/ST  machines  and  typewriters) 
were  approximately  $10,500.   The  total  direct  costs  for  the  en- 
grossing and  enrolling  functions  in  both  houses  were  $119,350. 
It  is  estimated  that,  with  the  use  of  the  ALTER  system,  staff 
requirements  for  preparing  bills  for  introduction,  engrossing, 
enrolling  and  other  daily  routine  work  will  include  six  terminal 
operators,  six  proofreaders,  or  a  total  of  twelve  employees;  the 
cost  for  salaries  is  estimated  at  $19,000.   Equipment  costs  are 
included  in  the  automated  bill  drafting  section  of  this  report. 

During  the  1973  session,  attaches  will  be  able  to  work  forty 
hours  per  week;  additional  hours  will  require  paying  time  and 
one-half.   In  view  of  this,  the  salaries  paid  during  the  1971 
session  could  show  a  considerable  increase. 

An  estimated  $100,000  savings  in  the  engrossing  and  enrolling 
procedure  would  be  possible  during  the  first  legislative  session. 

Since  the  ALTER  system  automatically  justifies  the  right-hand 
margin  of  bills,  the  out-dated  process  of  red-lining  enrolled 
bills  will  no  longer  be  required.   This  will  save  considerable 
time  and  effort,  as  well  as  money. 

The  transfer  of  responsibilities  for  engrossing  and  enrolling  to 
the  Legislative  Services  Division  of  the  Legislative  Council  will 
remove  these  positions  from  the  patronage  practice  of  previous 
legislative  sessions. 

The    Legislative    Council    recommends    that   a   joint 
engrossing   and  enrolling   process   be   placed  under 
the    direct    supervision   of   the    Legislative    Ser- 
vices   Division    of   the    Legislative    Council;    these 
employees    are    to    be    hired   by    the    Director   of   the 
Legislative    Services    Division   and  paid   from    the 
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funds    appropviated    to    the    legislative    assembly . 
(See  Rules  2-3,    3-6,  6-23  and  6-24,  Appendix  A) 


JOURNAL/  SESSION  LAWS/  FINAL  STATUS 


In  the  past,  responsibility  for  preparing  and  publishing  the 
journals,  session  laws  and  final  status  has  been  distributed 
between  the  Secretary  of  State,  Chief  Clerk  of  the  House  and 
Secretary  of  the  Senate.   Payments  were  made  from  the  legisla- 
ture's funds  by  claims  signed  by  the  Secretary  of  State.   This 
procedure  has  resulted  in  a  fragmentation  of  administrative  and 
fiscal  responsibilities  between  and  within  the  legislative  and 
executive  branches  of  government. 

With  the  use  of  the  ALTER  system,  the  contents  of  the  journal 
and  bill  status  may  be  entered  each  day  in  the  computer,  re- 
produced and  distributed  to  the  legislators.   Updating  will  not 
require  any  retyping  or  proofreading,  only  the  entering  of  new 
material  or  corrections. 


Under  present  procedure,  a  typist  prepares  the  daily  proceed- 
ings which  are  distributed  to  each  legislator.   Another  typist 
prepares  the  final  journal,  which  is  a  slightly  different  text. 
Montana  is  the  only  state  which  does  not  print  a  final  journal 
which  is  a  verbatim  transcript  of  daily  proceedings. 

When  enrolling  responsibilities  are  transferred  to  the  Legisla- 
tive Services  Division,  it  is  imperative  that  the  session  laws 
also  originate  from  that  office.   Without  retyping  or  proofing, 
chapter  numbers  may  be  added  to  the  enrolled  bills,  key  lines 
and  sponsors'  names  may  be  deleted,  and  the  date  of  approval  by 
the  governor  may  be  added.   Therefore,  with  the  capability  of 
indexing  at  the  time  of  introduction,  the  session  laws  and  index 
may  be  completed  in  a  relatively  short  period  of  time  following 
the  adjournment  of  the  legislature. 

Bids  on  "camera-ready"  copy  will  be  let  to  competitive  bidders 
for  the  reproduction  of  the  journal  and  session  laws;  final 
status  publications  will  be  reproduced  in  an  inexpensive  form 
by  the  state  duplicating  center. 


The  costs  of  publis 
and  final  status  fo 
$91,897.94.  This  f 
branding  copies  of 
it  will  not  be  nece 
ing  these  publicati 
Costs  of  sidenoting 
$460.   Both  of  thes 


hing  and  mailing  the  journals,  session  laws 
llowing  the  1971  legislative  session  totaled 
igure  includes  costs  of  sidenoting  and 
the  session  laws.   In  view  of  the  fact  that 
ssary  to  set  "hot-type,"  the  costs  for  print- 
ons  should  show  a  considerable  savings. 

exceeded  $3,900;  costs  of  branding  totaled 
e  items  are  being  recommended  for  deletion. 


The    Legislative    Council    recommends    that^    in    lieu 
of    the    daily   proceedings ^    a    daily    journal    be 


-173- 


reproduced   which   would    contain    the    exact    wording 
of    the    final   printed   journal;    the    journal    is    to 
he    programmed   daily    onto    the   ALTLJff    system   and    the 
staff   of    the   Legislative    Services    Division    is    in 
be    responsible    for    the    preparation    of    this   material 
for   printing   and   distribution.        (See  Rule  8-3, 
Appendix  A,  and  proposed  legislation,  Appendix  B) 

The    Legislative    Council    further   recommends    that    the 
daily    status    be    programmed   on    the    ALTER   system   and 
that    the    staff  of   the   Legislative   Services   Division 
be    responsible    for    the    preparation    of    this   material 
and    its    delivery    in   final    form. 

The    Legislative    Council    further   recommends    that    the 
"camera-ready"   copy    of   session    laws    be    submitted 
for   bids    on   publishing ;    that    sidenoting   be    deleted 
from    the    session    laws    and    that    the    branding   of 
copies    for   certain    state   agencies    and   officials    be 
deleted   from    the   process.        (See  proposed  legisla- 
tion. Appendix  B  and  Appendix  C) 


BUSINESS  MANAGER  AND  ACCOUNTING  SYSTEM 

Of  the  nine  states  considered,  five  states  have  all  or  part  of 
their  financial  and  accounting  records  administered  by  a  busi- 
ness manager  in  the  legislative  service  agency. 

As  of  July  1,  1972,  a  new  accounting  system  was  implemented  for 
State  of  Montana  agencies.   An  efficient  and  adequate  accounting 
system  will  be  established  prior  to  the  1973  session;  this  system 
will  facilitate  the  segregation  of  certain  funds  for  designated 
purposes,  complying  with  the  newly  implemented  procedures. 

The  services  of  a  business  manager  for  the  1973  legislative 
session  and  each  subsequent  session  will  be  provided  by  the 
Legislative  Services  Division  of  the  Legislative  Council.   Fol- 
lowing the  1973  session,  a  detailed  job  description  will  be 
written;  the  position  and  duties  will  be  evaluated. 

The  responsibilities  of  the  business  manager  will  include  prepa- 
rations prior  to  legislative  sessions,  approval  of  purchasing 
of  supplies  and  equipment,  approval  of  payroll  for  attaches, 
approval  of  claims,  performing  all  bookkeeping  functions,  etc., 
with  the  advice  and  consent  of  the  Committee  on  Legislative 
Administration  of  the  house  concerned. 

The    Legislative    Council    recommends    the    establish- 
ment  of  an   office   of  business   manager   and  an 
adequate    accounting   system   for    the   House   and   Senate; 
that   a   business   manager   be   provided,    housed   in    the 
office    of   the    Legislative    Council    under   Council 
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supei^visisK .       (See  Rules  1-9,  3-8,  3-14  and 
7-1,  Appendix  A) 


PRE-FILED  AND  PRE-PRINTED  BILLS 


If  additional  sponsors  are  desired,  a  sponsor  may  make  a  motion 
at  the  time  of  formal  introduction  of  the  bill,  requesting  that 
additional  names  be  inserted  as  sponsors  of  the  bill.   When  the 
bill  is  reprinted  following  standing  committee  approval,  these 
names  mav  be  added  to  the  bill. 


II 

■I 

I 


■ 

I 

It 


Prior  to  the  1971  legislative  session,  the  Legislative  Council 
staff  received  authorization  from  the  Speaker  of  the  House  and 
the  Majority  Leader  of  the  Senate  to  pre-file  bills,  assigning 
the  bill  number  and  pre-printing  the  bills  so  they  could  be  ^. 

distributed  to  legislators  on  the  first  legislative  day  of  the  HI 

session.   Five  Senate  bills  and  one  House  bill  were  pre-filed  ^ 

and  pre-printed.   The  main  reason  for  such  a  small  number  was 
that  signatures  were  difficult  to  obtain  on  the  bills.   The 
chief  sponsor  usually  prefers  to  have  a  co-sponsor  of  the  op- 
posite party,  or  from  a  particular  geographic  location,  or  just 
a  large  number  of  sponsors  for  added  support  of  the  bill.   It 
is  difficult  to  mail  the  original  copy  of  the  bill  to  be  intro- 
duced along  with  three  carbons  to  these  various  legislators  for 
rheir  signature  and  then  have  them  forward  the  bills  to  the  ^^ 

next  legislator,  etc.  HI 

Several  states  have  implemented  the  use  of  a  consent  form  which 
is  sent  to  the  sponsor  along  with  a  xerox  copy  of  the  bill  to 
be  introduced.   The  consent  form  refers  to  the  title  and  general 
subject  of  the  bill  to  be  introduced,  and  the  sponsor's  signa- 
ture thereon  authorizes  the  Council  staff  to  type  his  or  her 
name  on  the  face  of  the  original  bill,  instead  of  obtaining 
the  original  signature.   The  consent  form  is  forwarded  to  the 
Chief  Clerk  of  the  House  or  the  Secretary  of  the  Senate  along 
with  the  original  bill  on  the  first  legislative  day. 


11 
PI 

"I 
« 

The    Legislative    Counsil   recommends    that   pre-filing 
and  numbering   be   authorized   through   the   use   of  a 

consent   form^    delivered   to    legislators    by    the    Leg-  II 

islative   Services    Division   of   the    Legislative  ^" 

Council;    that  additional   names   may   be   added  as  | 

sponsors    of  a   bill    by    a   motion   of   the    chief   sponsor  Vto 

at    the    time    the    bill    is    read  for    introduction   in  Pl 

the   House   or   Senate.       (See  Rules  6-6  and  6-13,  | 

Appendix  A)  -| 

II 

II 
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IDENTIFICATION  OF  BILLS 


Much  progress  was  made  in  the  1971  legislative  session  to  ex- 
pedite the  work  of  legislators,  especially  in  the  printing 
processes  established.   However,  some  legislators  were  uncer- 
tain as  to  whether  they  were  reviewing  the  proper  form  of  the 
bill  on  second  reading,  third  reading,  etc. 

Several  states  have  established  a  color-coding  system  to 
quickly  identify  bills  in  their  various  stages.   For  instance, 
a  bill  to  be  considered  in  a  standing  committee  of  the  house 
where  the  bill  originated  should  be  one  color,  a  bill  to  be 
considered  on  second  reading  another  color,  etc.   It  was  de- 
cided that  such  a  color-coding  system,  along  with  proper 
typewritten  identification,  would  more  quickly  and  more  accu- 
rately aid  legislators  in  the  consideration  of  bills. 

The    Legislative    Counail    recommends    that    a    color- 
coding    system   for   bills    be    established   using   a 
large    stamp   for   further    identification    of   the 
bills;    that   all    introduced   bills    be    reproduced 
on    white    paper;    all   approved    standing    committee 
bills    be    reproduced   on    canary   paper    (to    be    con- 
sidered  on   second  reading ) ;    and  all   approved 
committee    of   the    whole    bills^    engrossed  bills , 
be    reproduced   on    blue    paper    (to   be    considered 
on    third   reading) ;    amendments    in    the    second 
house   will    be    reproduced   on   green   and   pink 
slips    as    done    in   previous    sessions .        (See  Rules 
6-22  and  6-23,  Appendix  A) 


RESOLUTIONS  REQUESTING  LEGISLATIVE  COUNCIL  STUDIES 

Some  resolutions  requesting  the  Legislative  Council  to  do  cer- 
tain studies  have  been  very  broad;  in  several  instances,  the 
subcommittee  assigned  to  do  the  study  spends  half  of  its  time 
determining  exactly  what  is  to  be  studied.   Eight  states  were 
contacted  and  every  one  mentioned  the  same  type  of  problem. 

It  was  determined  that  the  legislator  sponsoring  the  resolution 
could  consult  with  the  Council  staff  to  consider  existing 
studies,  studies  being  conducted  by  an  executive  agency,  pending 
federal  legislation,  future  substantial  changes  caused  by  exec- 
utive reorganization,  a  constitutional  convention,  or  selective 
recodification  of  the  laws,  etc.   Following  a  quick  research  on 
the  subject,  perhaps  a  more  detailed  resolution  could  be  drafted 
by  the  Council  staff  so  that  the  legislator's  main  purpose  for 
the  study  may  be  accomplished  by  the  subcommittee. 

The    Legislative    Council    recommends    that   a    rule 
be    adopted   making    it   mandatory    that    all 
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resolutions    diipeating    the    Legislative    Council 
to    do    interim   studies    shall    contain   a   preamble 
to   be    known   as    a   declaration    of   specific    intent, 
and   be    reviewed   by    Council    staff   for    style    and 
format    in    the    same   manner   as    a   bill;    that    the 
leadership    in    each    house    could   direct    legislators 
to    consult   with    the    Council    staff   to    determine 
the    scope    and  purpose    of  a    suggested   study.        (See 
Rule  6-1,  Appendix  A) 


MAIL  AND  MULTILITH  EMPLOYEES 

During  the  1971  legislature,  the  Senate  employed  ten  people  in 
the  multilith  room  for  printing  and  assembling  bills;  the  House 
employed  twenty  people  in  similar  positions,  or  a  total  of 
thirty  employees  in  both  houses. 

The  Senate  employed  five  employees  in  the  mail  room;  the  House 
employed  eleven,  or  a  total  of  sixteen  employees. 

The  Senate  employees  in  the  multilith  room  worked  on  Senate 
bills,  the  House  employees  worked  on  House  bills.   By  com- 
bining these  people  into  one  group  to  work  together  on  all 
bills,  it  is  estimated  that  $12,500  could  be  saved  in  salaries 
the  first  session  in  the  multilith  room,  and  a  savings  of 
$6,500  in  the  mail  room,  a  total  savings  of  $19,000. 

The    Legislative    Council    recommends    that    the    Senate 
and   House   multilith    employees    and    the    Senate    and 
House   mail   room   employees   be   consolidated  for   each 
function    rather    than   maintaining    separate    groups 
for   each   function,    operation    to    be    under    the    super- 
vision  and   control    of   the    Legislative    Services 
Division    of    the    Legislative    Council . 


SUBSTANTIVE  STANDING  COMMITTEES 

The  Sometime  Governments  and  "Key  Points  in  Legislative  Pro- 
cedure" recommend  that  the  number  of  substantive  committees  be 
limited  to  approximately  ten  to  twelve  or  less  and  that  these 
committees  be  parallel  in  each  house.   Present  substantive 
committees  in  the  House  and  Senate  are  as  follows: 

Senate  (22  committees)       House  (19  committees) 

Agriculture  Agriculture  &  Irrigation 

Irrigation  &  Water 

Local  Government  Affairs  of  Cities 

Townships  &  Counties 


H 
1 

II 


-177- 


(Senate  committees,  contd.)  (House  committees,  contd.) 


Finance  &  Claims 

Taxation 

Highways  &  Transportation 

Commerce  &  Labor 

Banking  &  Insurance 

Natural  Resources 

Public  Lands 
Stockgrowing  &  Grazing 

Rules 
Journal 

Committee  on  Committees 

Bills 

Constitution,  Elections 
&  Federal  Relations 

Education 

Fish  &  Game 

Judiciary 

Legislative  Administra- 
tion 

Public  Health,  Welfare 
&  Safety 

State  Administration 


Appropriations 

Ways  &  Means 

Highways 

Labor  &  Compensation 

Business  &  Industry 

Environment  &  Resources 

Livestock  &  Ranges 

Rules  &  Journal 


Bills 

Constitution,  Elections 
&  Federal  Relations 

Education 

Fish  &  Game 

Judiciary 

Legislative  Administra- 
tion 

Public  Health,  Welfare 
&  Safety 

State  Administration 


Various  lists  are  available  of  suggested  substantive  standing 
committees.   The  recommendation  of  this  study  group  is  to 
establish  parallel  committees,  twenty  in  each  house  plus  the 
Committee  on  Committees  in  the  Senate. 

The    Legislative    Counail    reaommends    the    reorgani- 
zation   of   current    House    and   Senate    standing 
committees    as    follows : 

Agriculture    &    Irrigation 

Appropriations 

Bills 
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Business    &    Industry 

City    Government 

Constitution,    Eleotions    <§ 
Federal    Relations 

County    Government 

Education 

Fish    &    Game 

Highways    &    Transportation 

J  ourna I 

Judiciary 

Labor    &    Employment   Relations 

Legislative    Administration 

Livestock    &   Ranges 

■  Natural    Resources 

Public    Health,    Welfare    &    Safety 

Rules 

State    Administration 

Taxation 

Committee    on    Committees    (Senate    only) 

(See  Rules  S7-1  and  H7-1,  Appendix  A) 


CONFERENCE  COMMITTEES 

Present  joint  rules  of  the  Senate  and  House  provide  for  confer- 
ence committees,  whose  responsibility  it  is  to  discuss  a  dis- 
puted amendment.   A  rule  will  be  recommended  to  provide  for  the 
appointment  of  free  conference  committees  who  may  consider  a 
bill  in  its  entirety. 

The  present  practice  for  considering  a  conference  committee  re- 
port consists  of  the  report  being  read  by  the  Chief  Clerk  or 
Secretary  and  a  vote  taken.   Many  times  these  reports  consist 
only  of  which  house  accedes/recedes  to/from  the  various  amend- 
ments of  the  bill.   It  is  difficult  to  visualize  the  final  form 
of  the  bill  after  hearing  an  oral  report.   A  detailed  report. 


17  0- 


setting  out  exactly  the  particular  amondmont  or  tlio  entire  bill 
in  final  form  should  be  reproduced  and  immediately  distributed 
to  each  legislator  for  his  review  prior  to  voting. 

The    Legislative    Council    veaommends    that    the    amend- 
ments   to   a   hill    affected  by   a   confevenae    committee 
report    be    reproduced   in   full^    clearly    reporting 
any   amendments   compromised   so   as    to   give   a   better 
understanding   of   the   report,    and   immediately   dis- 
tribute   the    report    to   all    legislators ;    a   joint   rule 
incorporating    the    above    recommendation    is    to   he 
added;    also   add  a   joint   rule   authorizing   free    con- 
ference   committees    to    consider   an    entire    hill 
instead   of  just    the    disputed   amendments .        (See 
Rule  7-8,  Appendix  A) 


SPACE  REQUIREMENTS 


With  the  addition  of  several  responsibilities  and  the  new  Leg- 
islative Services  Division  to  the  office  of  the  Legislative 
Council  arising  from  the  use  of  the  ALTER  system  terminals,  it 
is  imperative  that  the  terminals  be  housed  adjacent  to  the 
Council  office.   It  is  not  possible  to  house  the  terminals  in 
the  present  Council  office  space. 

The    Legislative    Council    recommends    that    the    De- 
partment   of  Administration    supply    permanent 
office    space    adjacent    to    the   present    facilities 
of   the    Legislative    Council    offices    so    that    the 
ALTER   system    terminals   may    he    housed,    providing 
greater    efficiency    in    this    function. 


LEGISLATIVE  INTERN  PROGRAM 

Prior  to  every  legislative  session,  a  problem  arises  concerning 
the  effectiveness,  funding,  discipline  and  supervision  of  leg- 
islative interns.   Up  until  the  present  time,  all  of  the  interns 
have  come  from  the  University  of  Montana  at  Missoula. 

An  amount  of  $600  per  intern  was  to  have  been  appropriated  to 
the  Montana  University  System  during  the  1971  session  to  allow 
for  funding  interns  in  the  1973  session;  however,  this  appro- 
priation was  not  made.   Therefore,  the  same  problem  of  funding 
must  be  considered  again. 

Suggestions  were  made  to  hire  interns  to  accommodate  a  particu- 
lar substantive  standing  committee  instead  of  one  legislator. 
The  interns  could  then  be  paid  in  the  same  manner  as  any 
attache.   Another  suggestion  would  be  for  individual  legislators 


-180- 


to  sponsor  their  intern  and  to  provide  all  or  part  of  the  $6  00 
stipend. 

All  units  of  the  university  system  should  be  invited  to  partici- 
pate in  the  selection  of  interns  from  their  particular  unit, 
instead  of  having  all  interns  come  from  one  unit.   It  is  impor- 
tant that  participating  units  offer  a  structured  training 
program  in  the  legislative  process  in  advance  of  the  session. 

Discipline  and  supervision  of  interns  should  be  concentrated 
under  the  central  authority  of  the  Legislative  Services  Division 
of  the  Legislative  Council.   In  the  past,  questions  have  come 
up  concerning  lobbying  activities,  floor  privileges  and  the 
general  conduct  and  participation  of  interns.   A  central 
authority  such  as  mentioned  above  would  correct  some  of  these 
situations. 

The    Legislative    Council    veaommends    that    the    leg- 
islative   intern   pvogram    be    aontinued   and   under 
the    direct   supervision   of   the   Legislative   Services 
Division   of   the   Legislative    Council   as   an   educa- 
tional   project    by    university    units    conducting 
structured   courses    in   political    science    and    that 
any    such   program   be    financed   from   university    ap- 
propriations   or   private    funds. 


BILL  STATUS  TERMINALS 

Bill  status  terminals  are  marketed  which  receive  data  relative 
to  action  taken  on  a  particular  bill,  and  this  information  may 
be  recalled  on  a  visual  screen  at  any  time.   The  current  status 
of  all  bills  could  be  printed  at  the  adjournment  of  each  day's 
session  and  delivered  to  the  duplicating  center  where  the  status 
would  be  reduced  in  size,  reproduced  and  then  distributed.   The 
visual  screens  could  be  located  in  the  Senate  Chambers,  House 
Chambers,  lobby  of  each  house,  the  Legislative  Council  and  other 
offices.   This  system  would  make  it  possible  for  a  legislator 
to  simply  go  to  a  screen  and  "call  up"  a  particular  bill  to  find 
out  its  immediate  status.   Information  may  be  programmed  into 
the  system  directly  from  the  rostrum  in  each  house.   The  other 
terminals  would  not  allow  input,  only  the  capability  of  calling 
out  the  status. 

Because  of  the  lack  of  funding  for  these  terminals  and  minor 
changes  required  in  the  Data  Processing  Bureau  to  accommodate 
such  a  program,  it  was  agreed  that  this  system  should  be  pur- 
chased for  the  legislative  session  following  1973. 

The    Legislative    Council    recommends    that    an   appro- 
priation   in    the    amount    of   $16^000   be   made    to    the 
Legislative    Services    Division    of   the    Legislative 
Council    for    installing    bill    status    visual    screens 
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to    be   placed   in    the    House    Chambers ,    Senate 
Chambers^     lobby    of   each    house.    Legislative 
Council,    Governor ' s    office    and  Attorney    Gen- 
eral's   office     (a    total    of   seven    terminals). 
(See  proposed  legislation.  Appendix  D) 


F 
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APPENDIX  A 

PROPOSED  RULE  CHANGES — JOINT  RULES 

1-9.   The  presiding  officer  of  each  house  shall  sign  all  payreiia 
and  subpoenas  approved  or  issued  by  the  house  over  which  he  pre- 
sides.  The  business  manager  will  sign  all  payrolls. 

3-3.   The  committee  on  legislative  administration  of  each  house 
shall  appoint  secretaries  for  standing  or  special  committees  on 
recommendation  of  the  committee  chairman,  subject  to  the  ap- 
proval of  the  respective  houses.   A  secretary  for  a  standing  or 
special  committee  is  immediately  responsible  to  the  committee 
chairman,  but  when  not  occupied  with  the  duties  of  a  committee, 
a  secretary  of  a  committee  of  the  house  of  representatives  shall 
work  under  the  direction  of  the  chief  clerk  of  the  house,  and  a 
secretary  of  a  senate  committee  under  the  direction  of  the  sec- 
retary of  the  senate.   The  director  of  the  Legislative  Services 
Division  of  the  Legislative  Council  shall  hire  all  engrossing 
and  enrolling  typists  and  proofreaders. 

3-6.   Journal  clerks,  bill  clerks,  engresaing-and-enffoiiing 
eiejfksy  typists,  and  other  employees  responsible  for  legislative 
functions,  except  secretaries  for  standing  or  special  committees, 
secretaries  to  presiding  officers,  and  secretaries  to  majority 
and  minority  floor  leaders,  are  immediately  responsible  to  the 
secretary  of  the  senate  or  the  chief  clerk  of  the  house,  subject 
to  the  general  supervision  of  the  presiding  officer.   Engrossing 
and  enrolling  clerks  are  immediately  responsible  to  the  director 
of  the  Legislative  Services  Division  of  the  Legislative  Council. 

3-8.   (1)   The  sergeants-at-arms  are  responsible  to  the  presiding 
officers  of  their  respective  houses.   Their  duties  are: 

(a)  To  maintain  order  under  the  direction  of  the  presiding 
officer. 

(b)  To  execute  commands  and  serve  all  processes. 

(c)  To  receive,  distribute  and  have  custody  of  supplies. 

(d)  To  keep  account  for  per  diem  and  mileage  of  members 
and  employees,  and  prepare  and  submit  to  the  business  manager  all 
claims  for  payment. 

(e)  To  take  an  inventory  at  the  close  of  each  session  of 
all  furniture,  fixtures,  supplies  and  other  property  and  turn 
such  property  over  to  the  state  controller  for  custody  until  the 
next  session.   One  copy  of  the  inventory  shall  be  kept  on  file 
in  the  office  of  the  sergeant-at-arms . 

(2)   All  expenditures  of  money  appropriated  for  the  opera- 
tion of  the  legislative  assembly  must  be  approved  by  the  business 
manager  with  the  advice  and  consent  of  the  committee  on  legisla- 
tive administration  of  the  house  concerned. 
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3-14.   A  business  manager  shall  be  employed  to  serve  both  the 
senate  and  house  of  representatives.   The  business  manager  will 
be  permanently  housed  in  the  office  of  the  Legislative  Council 
to  maintain  an  adequate  set  of  bookkeeping  records  for  each 
house,  encumber  f unds ^  sign  claims  and  payrolls,  order  all 
printing,  supplies  and  equipment  prior  to  a  legislative  session 
as  well  as  during  the  session,  and  perform  any  other  service 
for  the  leadership  and  the  committees  on  legislative  adminis- 
tration. 

6-1.   The  only  types  of  instruments  other  than  bills  which  may 
be  introduced  in  either  house  of  the  legislative  assembly  are: 

(1)  A  simple  resolution,  which  is  a  formalized  motion 
passed  by  one  house  only  and  which  bears  the  heading  "House 
Resolution"  or  "Senate  Resolution."   It  may  be  used  to  amend 
the  rules  of  one  house  or  to  express  the  desire,  opinion, 
sympathy  or  request  of  the  house  adopting  it.   It  does  not  re- 
quire three  readings  or  a  roll  call  vote.   A  member  offering  a 
simple  resolution  may  read  it  in  his  place  before  sending  it  to 
the  chair.   It  shall  then  be  read  by  the  clerk  or  secretary 
unless  otherwise  ordered  by  the  house,  and  referred  to  a  com- 
mittee.  Final  action  shall  be  taken  on  the  committee  of  the 
whole  report.   The  transmittal  of  copies  of  simple  resolutions 
is  the  responsibility  of  the  chief  clerk  or  secretary  of  the 
house  of  origin. 

(2)  A  joint  resolution  must  be  adooted  by  both 

houses  and  then  signed  by  the  governor  as  a  ministerial  formal- 
ity.  It  may  be  used  to  express  the  desire,  opinion,  sympathy 
or  request  of  the  legislative  assembly,  to  amend  the  joint  rules, 
and  to  ratify  or  propose  amendments  to  the  United  States  Consti- 
tution.  If  a  joint  resolution  goes  beyond  a  mere  recommendation 
or  expression  of  opinion,  and  does  not  relate  to  a  subject  solely 
within  the  competence  of  the  legislative  assembly,  it  is  subject 
to  veto  by  the  governor.   Except  as  otherwise  provided  in  these 
rules,  a  joint  resolution  is  treated  in  all  respects  as  a  bill. 

(3)  All  resolutions  directing  studies  be  done  by  the  Leg- 
islative Council  shall  contain  a  preamble  to  be  known  as  a 
declaration  of  the  author's  specific  intent.   These  resolutions 
shall  be  reviewed  by  the  Council  staff  for  style  and  format  in 
the  same  manner  as  a  bill. 

6-2.   Bills  shall  be  typewritten  on  paper  eight  and  one-half 
by  thirteen  inches  with  numbered  lines,  and  shall  be  introduced 
in  quadruplicate.   Pica  ©e-eiite  type  and  a  good  black  ribbon 
must  be  used.   Bills  shall  be  numbered  at  the  foot  of  each  page 
and  shall  have  white  covers  of  a  substantial  material.   In  sec- 
tions amending  existing  statutes,  matter  to  be  striken  out  shall 
be  indicated  with  a  line  through  the  words  or  part  to  be  de- 
leted, and  new  matter  shall  be  underlined.   A  key  showing  the 
numbers  of  sections  of  the  most  recent  Revised  Codes  of  Montana 
repealed  or  amended  in  a  bill  shall  immediately  precede  the 
title.   Introduced  bills  will  be  reproduced  on  white  paper  and 
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distributed  to  legislators. 

6-6 .   Bills  will  be  reviewed  by  the  staff  of  the  Legislative 
Services  Division  of  the  Legislative  Council  prior  to  intro- 
duction, for  proper  format,  style  and  legal  form.   Bills  will 
be  entered  on  the  automated  bill  drafting  equipment  and  typed 
for  introduction   to  facilitate  a  more  rapid  reproduction  of 
the  bill  following  standing  committee  approval,  engrossing  and 
enrolling.   A  stamp  will  be  affixed  to  the  bill  cover  and 
initialed  indicating  this  review. 

A  bill  may  be  introduced  by  endorsing  it  with  the  name  of  a 
nenber  or  committee  and  presenting  it  to  the  chief  clerk  or 
secretary  in  quadruplicate.   Bills,  joint  resolutions,  and 
sirAple  resolutions  shall  be  numbered  consecutively  in  separate 
series  in  the  order  of  their  receipt. 


Bills  may 

be 

pre-filed,  numbered  and  ore-printed  prior  to  a 

legislative 

session.   This  will  be  the  responsibility  of  the 

staff  of 

the 

Legislative  Services  Division  of  the  Legislative 

Council. 

Ac 

tual  signatures  may  appear  on  the  face  of  the  pre- 

filed  bill  or  signatures  may  be  obtained  on  a  consent  form  from 

the  Legis 

lat 

ive  Services  Division.   Additional  sponsors  may  be 

added  at 

the 

time  of  introduction  on  the  first  legislative  day. 

on  motion 

of 

the  chief  sponsor.   These  names  v/ill  be  forwarded 

to  the  Le 

qiS 

lative  Services  Division  to  be  included  on  the  face 

of  the  bill  following  standing  committee  approval 

6-13.   The  purpose  of  the  first  reading  of  bills  is  for  infor- 
mation and  commitment.   A  bill  shall  be  read  by  a  summary  of 
its  title  in  the  house  of  origin  and  by  a  summary  of  its  title 
and  by  its  history  in  the  second  house.   No  motion  affecting  a 
bill  is  in  order  on  its  first  reading,  except  for  a  motion  by 
the  chief  sponsor  to  add  names  of  sponsors  of  pre-filed  and 
pre-printed  bills. 

6-22.   If  a  majority  of  a  house  recommends  the  passage  of  a 
bill  originating  in  that  house  after  it  has  been  returned  from 
a  committee,  eleven  hundred  copies  of  the  bill  shall  be  printed 
on  canary  paper  with  all  amendments  incorporated  into  the  printed 
copies.   Bills  referred  to  the  bills  committee  of  the  house  of 
origin  for  printing  must  be  reported  within  three  days  unless 
further  time  is  granted  by  that  house. 

6-23.   When  a  bill  has  been  reported  favorably  by  committee  of 
the  whole  of  the  house  of  origin  and  the  report  has  been  adopted, 
the  bill  shall  be  engrossed  under  the  direction  of  the  bills 
committee,  and  when  reported  correctly  engrossed  by  the  committee 
shall  be  placed  on  the  calendar  for  third  reading  on  the  suc- 
ceeding legislative  day.   Committee  of  the  whole  amendments  shall 
be  included  in  the  engrossed  bill.   Copies  of  the  engrossed  bill 
to  be  distributed  to  legislators  will  be  reproduced  on  blue 
paper.   If  a  bill  is  unamended,  contains  no  clerical  errors,  and 
is  neatlv  written,  it  may  be  engrossed  without  retyping. 
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6-24.   When  a  bill  has  passed  both  houses  it  shall  be  enrolled 
by  the  Legislative  Services  Division  of  the  Legislative  Council 
as  an  act  of  the  legislative  assembly  under  the  direction  of  the 
bills  committee  of  the  house  of  origin.   An  original  and  three 
duplicate  typewritten  copies  of  the  bill  shall  be  enrolled,  free 
from  all  corrections  and  errors,  with  a  margin  of  two  inches  at 
the  top  and  one  inch  on  each  side,  with  thirty  unnumbered  lines 
to  the  page.   In  sections  amending  existing  statutes  new  matter 
shall  be  underlined,  and  matter  stricken  with  a  line  through  it 
shall  be  omitted.   The  typewriting  shall  be  done  with  a  black 
record  ribbon,  pica  ojf-eiite  type,  on  plain  linen  finished  paper 
or  fifty  percent  rag  bond  paper  8h    inches  wide  and  13  inches 
long,  weighing  sixteen  pounds  to  the  ream.   The-originai-and 
fi3fst-eepy-©ftiy-oi-the-biii-shaii-be-3fed-i±nedT   The  history  of 
the  bill  shall  also  be  enrolled  and  placed  in  back  of  the  bill 
in  a  white  manuscript  cover,  upon  which  is  written  the  number 
of  the  bill. 

When  the  enrolling  has  been  completed,  the  bill  shall  be  ex- 
amined by  the  author  and  the  bills  committee  and  reported  cor- 
rectly enrolled.   The  original  and  one-copy  two  copies  shall 
be  signed  by  the  presiding  officer  of  each  house  in  open  session 
and  presented  by  the  bills  committee  to  the  governor.   The  bills 
committee  shall  take  a  receipt  from  the  governor  and  shall  report 
to  the  house  the  day  and  hour  of  such  presentation  which  shall 
be  entered  in  the  journal.   The  original  and  two-ansigned-eepies 
the  unsigned  copy  shall  be  filed  with  the  secretary  of  state. 
The- signed-eopy-shali-be- f  iied-with-the-cierk-of- the- sap  Jf  erne 
eettjffer   Signed  copies  with  chapter  numbers  assigned,  pursuant 
to  Section  82-2209,  shall  be  filed  with  the  clerk  of  the  supreme 
court  and  the  Legislative  Services  Division  of  the  Legislative 
Council . 

7-1.   The  committee  on  legislative  administration  of  each  house 
shall  consider  all  matters  concerned  with  seating,  mileage  and 
per  diem,  legislative  employees,  the  control  of  legislative 
property,  and  the  budgeting  for  and  expenditure  of  appropria- 
tions for  the  operation  of  the  legislative  assembly,  in  cooper- 
ation with  the  business  manager. 

7-5.   The  eefflmittee-on-raies-and-j-oajenair-the  rules  committee, 
the  journal  committee,  the  bills  committee,  and  conference  com- 
mittees may  report  at  any  time,  except  during  a  call  of  the  house 
or  when  a  vote  is  being  taken.   Reports  from  the  bills  committee 
shall  stand  approved  without  formal  action. 

7-8.   If  either  house  requests  a  conference  and  appoints  a  com- 
mittee for  the  purpose  of  discussing  an  amendment  on  which  the 
senate  and  the  house  of  representatives  cannot  agree,  the  other 
house  shall  appoint  a  committee  consisting  of  the  same  number 
of  members.   They  shall  meet  at  a  convenient  time,  to  be  agreed 
upon  by  their  chairmen,  and  having  conferred,  shall  report  to 
their  respective  houses  the  result  of  their  conference.   A  con- 
ference committee  shall  confine  itself  to  the  disputed  amendment. 
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If  either  house  requests  a  free  conference  and  appoints  a  com- 
mittee for  the  purpose  of  discussing  a  bill  in  its  entirety  on 
which  the  senate  and  house  of  representatives  cannot  agree,  ap- 
pointments will  be  made  the  same  as  above.   A  free  conference 
committee  may  discuss  a  bill  in  its  entirety  and  is  not  con- 
fined to  a  particular  amendment. 

8-3.   The  journal  committee  ©ir-eommittee-on-ifa±es-and- jeuifnai 
of  each  house  shall  supply  the  director  of  the  Legislative 
Services  Division  of  the  Legislative  Council  with  the  contents 
of  the  daily  journal  to  be  programmed  on  automated  equipment, 
exa-r;ine  its  journal,  distribute  a  daily  journal  to  all  legis- 
lators ,  correct  any  errors,  and  report  each  legislative  day 
irnmediatelv  after  roll  call. 


PROPOSED  RULE  CHANGES — SENATE  RULES 

S7-1 .   The  senate  shall  elect  a  committee  on  committees  con- 
sisting of  3  members.   The  committee  on  committees,  with  the 
approval  of  the  senate,  shall  appoint  standing  and  select  com- 
mittees of  the  senate,  and  senate  membership  on  joint  commit- 
tees except  conference  committees.   The  president  shall  appoint 
all  conference  committees  with  the  advice  of  the  majority  and 
minority  floor  leaders.   The  senate  may  change  the  membership 
of  any  committee  on  one  day's  notice. 

The  standing  committees  of  the  senate  and  their  maximum  member- 
ship are  as  follows: 

1.  Agriculture  and  Irrigation 1_ 

2.  Appropriations 11_ 

3.  Bills 3 

4.  Business  and  Industry 1_ 

5.  City  Government 9^ 

6 .  Constitution,  Elections  and 

Federal  Relations 1_ 

7.  County  Government   7 

8.  Education 9_ 

9.  Fish  and  Game 9_ 

10.  Highways  and  Transportation   9 

11.  Journal 2 

12.  Judiciary 9_ 
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13.  Labor  and  Employment  Relations  9 

14.  Legislative  Administration  3 

15.  Livestock  and  Ranges  7 

16.  Natural  Resources   7 

17.  Public  Health,  Welfare  and 

Safety  7 

18.  Rules 5 

19.  State  Administration  9 

20.  Taxation 9 

21.  Committee  on  Committees   3 

PROPOSED  RULE  CHANGES — HOUSE  RULES 

H7-1.   The  committee  on  rules  and  journal  shall  consist  of  the 
speaker  and  four  members  appointed  by  him.   The  speaker  shall 
appoint  other  standing  committees,  select  committees,  and  house 
membership  on  joint  committees  and  conference  committees.   The 
standing  committees  of  the  house  are  as  follows: 

1 •  Agriculture  and  Irrigation 

2.  Appropriations 

3.  Bills 

4.  Business  and  Industry 

5 .  City  Government 

6 .  Constitution,  Elections  and  Federal  Relations 

7 .  County  Government 

8 .  Education 

9 .  Fish  and  Game 

10.  Highways  and  Transportation 

11 .  Journal 

12.  Judiciary 

13.  Labor  and  Employment  Relations 

14.  Legislative  Administration 
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15.  Livestock  and  l^angcs 

16 .  Natural  Resources 

17.  Public  Health,  Welfare  and  Safety 

18.  Rules 

19 .  State  Administration 

20 .  Taxation 

The  first  named  member  of  a  committee  is  the  chairman,  and  in 
his  absence  the  next  named  member,  and  so  on.   No  standing 
committee  may  consist  of  more  than  17  members. 
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APPENDIX  B 


BILL  NO. 


-INTRODUCED    BY 


82-2202,     82-2203,     82-2204,     82-2208,     82-2210,    82-2211,     82-2212 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTIONS  82-2202, 
82-2203,  82-2208,  82-2211  and  82-2212,  R.C.M.  1947,  TO  TRANSFER 
THE  FUNCTIONS  OF  THE  SECRETARY  OF  STATE  RELATING  TO  PRINTING  AND 
DISTRIBUTION  OF  THE  HOUSE  AND  SENATE  JOURNALS  AND  SESSION  LAWS 
TO  THE  LEGISLATIVE  SERVICES  DIVISION  OF  THE  LEGISLATIVE  COUNCIL; 
DELETING  FROM  SECTION  82-2210,  R.C.M.  1947,  REFERENCES  TO  SIDE- 
NOTING;  AND  REPEALING  SECTION  82-2204,  R.C.M.  1947;  AND  PROVIDING 
AN  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF 
MONTANA : 

Section  1.   Section  82-2202,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"82-2202.   Duties  of  secretary  of  state.   In  addition  to 
the  duties  prescribed  by  the  constitution,  it  is  the  duty  of  the 
secretary  of  state: 

1.  To  attend  at  every  session  of  the  legislative  assembly, 
for  the  purpose  of  receiving  bills  and  resolutions  thereof,  and 
to  perform  such  other  duties  as  may  be  devolved  upon  him  by 
resolution  of  the  two  houses,  or  either  of  them. 

2.  To  keep  a  register  of  and  attest  the  official  acts  of 
the  governor. 

3.  To  affix  the  great  seal,  with  his  attestation,  to  com- 
missions, pardons,  and  other  public  instruments  to  which  the 
official  signature  of  the  governor  is  required. 

4.  To  record  in  proper  books  all  conveyances  made  to  the 
state,  and  all  articles  of  incorporation  filed  in  his  office. 

5.  To  receive  and  record  in  proper  books  the  official  bonds 
of  all  the  state  officers,  and  then  deliver  the  originals  to  the 
state  treasurer. 

6.  To  take  and  file  in  his  office  receipts  for  all  booko 
distributed  by  him,  and  to  direct  the  county  clerk  of  each  couiity 
to  do  the  same. 
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7.  To  certify  to  the  governor  the  names  of  those  persons 
who  have  received  at  any  election  the  highest  number  of  votes 
for  any  office,  the  incumbent  of  which  is  commissioned  by  the 
governor. 

8.  To  furnish,  on  demand,  to  any  person  paying  the  fees 
therefor,  a  certified  copy  of  all  or  any  part  of  any  law,  rec- 
ord, or  other  instrument  filed,  deposited,  or  recorded  in  his 
office . 

9t — To-deiiver-to-the-printer-entifcied-te-the-saweT-afc-the 
ea3?iie9fe-day-praetieabie-af  ■he3?-the-f  inai-adj©HifnmeRt-©#-eaeh 
9e39i©n-©f-the-iegisiative-as9embiy7-e©pie9-©§-aii-iaw9--3fe3©itt- 
tions--(with-ma3rg±nai-n©te9^7-and-j-o«3?ftai9  7-kepfe--pa9  9ed7-©jf 
adopted- at- 9  aeh-9e3  9i©n7-w±th-p3f  ©pel? -indexeg-te- the- 9ameT 

iQr  9_^  To  notify  in  writing,  the  county  attorney  of  the 
proper  county  of  the  failure  of  any  officer  in  his  county  to 
file  in  his  office  the  sworn  statement  of  fees  received  by  such 
officer. 

iiT  10 .   To  present  to  the  legislative  assembly,  at  the 
commencement  of  each  session  thereof,  a  full  account  of  all 
purchases  made  and  expenses  incurred  in  furnishing  fuel,  lights 
and  stationery. 

i2-  11.   To  keep  a  fee  book,  in  which  must  be  entered  all 
fees,  commissions ,  and  compensation  of  whatever  nature  or  kind 
by  him  earned,  collected,  or  charged,  with  the  date,  name  of 
payer,  paid  or  unpaid,  and  the  nature  of  the  service  in  each 
case,  which  book  must  be  verified  annually  by  his  affidavit 
entered  therein. 

i3T  12 .   To  file  in  his  office  descriptions  of  seals  in 
use  by  the  different  state  officers,  and  furnish  such  officers 
with  new  seals  whenever  required. 

i:4-    13 .   To  discharge  the  duties  of  member  of  the  state 
board  of  examiners,  of  member  of  the  state  board  of  prison  com- 
missioners, of  member  of  the  state  board  of  land  commissioners 
and  all  other  duties  required  of  him  by  law. 

iSr  14.   To  report  to  the  governor,  at  the  time  prescribed 
in  section  59-702  a  detailed  account  of  all  official  actions 
since  his  previous  reports,  and  accompanying  the  report  with  a 
detailed  statement,  under  oath,  of  the  manner  in  which  all  ap- 
propriations for  his  office  have  been  expended;  and  to  report 
as  provided  in  section  59-705. 

i6r  15.   To  receive,  designate,  and  record  trade-marks  as 
provided  m  section  85-102. 

i?T  16.   Hg  must  distribute  the  bound  volumes  of  the  de- 
cisions of  the  supreme  court,  in  the  manner  provided  by  section 
82-2007." 
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Section  2.   Section  82-2208,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"82-2208.   Exceptions  to  application  of  law.   The  provi- 
sions of  this  act  shall  not  apply  to  the  decisions  of  the 
supreme  court,  the  contributions  of  the  historical  society, 
nor  to  bills  printed  for  the  legislative  assembly,  or  other 
printing  for  its  use  during  its  session,  not  appropriate  to  be 
put  in  pamphlet  form,  nor  to  session  laws  or  house  and  senate 
journals . " 

Section  3.   There  is  a  new  section  in  Title  43,  chapter  7, 
numbered  43-711.1,  R.C.M.  1947,  which  reads  as  follows: 

43-711.1.   Printing  of  the  house  and  senate  journals  and 
session  laws.   In  addition  to  the  duties  prescribed  in  section 
43-711,  it  shall  be  the  duty  of  the  legislative  services  division 
of  the  legislative  council  to  deliver  to  the  printer  entitled  to 
the  same,  at  the  earliest  day  practicable  after  the  final  ad- 
journment of  each  session  of  the  legislative  assembly,  copies  of 
all  laws,  resolutions,  and  journals,  kept,  passed,  or  adopted  at 
such  session,  with  proper  indexes  to  the  same. 

Section  4.   Section  82-2203,  R.C.M.  1947,  is  renumbered 
43-711.2  and  amended  to  read  as  follows: 

"e3-22e8--(i35)-  43-711.  2.   Distribution  of  senate  and  house 
journals  and  session  laws.   Immediately  after  the  senate  and 
house  journals  and  the  session  laws  mentioned  in  sabdivisien 
nine-ef-the-preeeding  section  43-711.1  are  bound,  the  seejfetajfv 
of-state  legislative  services  division  of  the  legislative  council 
must  distribute  the  same  aa-feiiews-r^ 

It  shall  distribute  the  house  and  senate  journals  as 
follows : 

1.  To  the  county  clerk  of  each  county  one  copy  of  the 
9enate-^©arnai-and-one-copy-o*-the-heHse-^OHrna±  each  for  the 
use  of  the  county. 

2.  To  the  state  historical  library  such  number  of  copies 
of  the-senate-and-hetise-^eupnais  both,  not  exceeding  150  of 
each,  as  may  be  required  by  it  for  purposes  of  distribution  and 
exchange;  to  the  state  law  librarian,  two  copies  of  each  hoHse 
and-©€-eaeh-3enate-50H3fnai  for  the  use  of  said  library,  and  such 
additional  copies  as  may  be  necessary  for  the  purposes  of  ex- 
change; and  to  the  library  of  Congress,  two  copies  of  each 
h©«9e-and-©€-eaeh- senate- 7 onrnai . 

3.  To  the  lieutenant  governor,  each  member  of  the  legisla- 
tive assembly,  secretary  of  the  senate  and  chief  clerk  of  the 
house  of  representatives  at  the  session  at  which  the  iaws-and 
journals  were  adopted,  one  copy  of  each. 

He  It  shall  distribute  the  session  laws  as  follows: 
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1.  To  each  department  of  the  government  at  Washington,  and 
of  the  government  of  this  state,  one  copy. 

2.  To  the  library  of  Congress,  eight  copies;  and  to  the 
state  library,  two  copies. 

3.  To  the  state  historical  and  miscellaneous  library,  tv/o 
copies;  to  the  state  law  librarian,  four  copies  for  the  use  of 
said  state  law  library. 

4.  To  the  law  libraries  and  the  legislative  reference 
libraries  of  each  of  the  states  and  territories  such  number  of 
copies  as  are  given  by  them  in  exchange  with  the  Montana  state 
law  library  and  the  legislative  reference  libraries. 

5.  To  the  members  of  Congress,  to  the  United  States  dis- 
trict judge,  to  each  of  the  judges  of  the  supreme  and  district 
courts,  and  to  each  of  the  state  officers  of  the  state,  one 
copy. 

6.  To  the  lieutenant  governor,  each  member  of  the  legisla- 
tive assembly,  secretary  of  the  senate,  and  chief  clerk  of  the 
house  of  representatives  at  the  session  at  which  laws  and 
journals  were  adopted,  one  copy. 

7.  To  each  of  the  incorporated  colleges  of  the  state  and 
to  each  unit  of  the  state  university  and  institutions,  one  copy; 
to  the  law  librarian  of  the  state  of  Montana  as  many  copies  as 
may  be  required  by  him  for  exchange  with  libraries  and  institu- 
tions maintained  by  other  states,  territories  and  public  libraries, 

8.  To  the  county  clerk  of  each  county,  three  copies  for  the 
use  of  the  county. 

9.  To  each  county  attorney,  and  to  each  clerk  of  the  dis- 
trict court,  one  copy." 

Section  5.   Section  82-2210,  R.C.M.  1947,  is  renumbered 
43-711.3  and  amended  to  read  as  follows: 


"e2-22ie— (i42>  43-711.3.   Publication  of  laws--index.   The 
seeretairy-ef-sfeate  legislative  serv^ices  division  of  the  legisla- 
tive council,  in  pursuance  of  sHbdivisien-S-ef  section  92-2292 
43-711 . 1 ,  shall  cause  such  laws  as  are  therein  specified,  except 
resolutions,  memorials,  and  bills  appropriating  money,  to  be 
printed  with  the  heading  of  each  law, 

CHAPTER 
numbered  from  1  upward,  using  Arabic  numerals  for  such  numbering, 
and  he  it  shall  omit  from  the  laws  the  statement  "Senate  Bill 

No.  "  and  "House  Bill  No.   "  and  hereafter  reference  to 

the  laws  of  any  legislative  session  may  be  made  as  follows: 

"Chapter  (giving  number)  of  the  laws  of  " . (giving  the 

year  in  which  same  was  enacted) .   Such  laws  shall  be  published 
in  their  numerical  order,  from  1  upward,  as  same  have  been  filed 
in  his -of fieeT-and-in- nach-monner- that-each -see tion-shaii-have -a 
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side-head-or-ma3rginai-sttR««as?y  the  office  of  the  secretary  of 
state,  and  that  the  chapter  number  shall  appear  as  part  of  each 
page  heading;  provided,  that  resolutions,  memorials,  and  bills 
appropriating  money  shall  be  printed  in  the  latter  part  of  the 
volume  containing  the  said  laws,  in  the  form  and  manner  hereto- 
fore practiced  in  publishing  such  laws;  and  provided  further, 
in  all  enrolled  bills  containing  amendments  to  existing  statutes, 
the  new  parts  having  been  designated  by  underlining,  shall  be 
printed  in  italics.   The  aecsfetary-of -state  legislative  services 
division  of  the  legislative  council  shall  also  have  prepared  and 
published  with  said  laws,  and  bound  in  the  same  volume,  a  suit- 
able index  of  the  same,  and  an  additional  index  showing  what 
sections  of  the  several  codes  of  this  state  have  been  amended, 
repealed,  altered,  or  changed  by  any  of  the  laws  published  in 
that  vol-ume,  which  shall  be  known  and  designated  as  the  "Code 
Index." 

Section  6.   Section  82-2211,  R.C.M.  1947,  is  renumbered 
43-711.4  and  amended  to  read  as  follows: 

"e2-22ii — (i49-)-  43-711.  4  .   Description  of  county  boundaries 
included  in  session  laws.   It  shall  be  the  duty  of  the  seeretary 
©f-atate  legislative  services  division  of  the  legislative  council 
to  include  in  the  published  session  laws  of  the  state  of  Montana 
pebiished-by-him  a  description  of  the  county  boundaries  of  all 
new  counties  of  the  state  of  Montana  created  by  petition  and 
election,  commencing  with  counties  so  created  on  and  after 
January  1,  1921,  inserting  in  each  of  said  session  laws  such  new 
counties  as  have  been  so  created  since  the  publication  of  the 
acts  of  the  previous  session." 

Section  7.   Section  82-2212,  R.C.M.  1947,  is  renumbered 
4  3-711.5  and  amended  to  read  as  follows: 

"e2-22±2--(i44)-  43-711.5.   Expenses  incurred,  how  paid. 
The  expenses  incurred  by  the  seeretaify-ef-atate  legislative 
services  division  of  the  legislative  council  in  carrying  xnto 
effect  the  provisions  of  sections  e2-22e2-to-e2-22e4  43-711. 1 
to  43-711.4  inclusive  must  be  paid  out  of  any  moneys  specially 
appropriated  for  the  purpose." 

Section  8.   Section  82-2204,  R.C.M.  1947,  is  repealed. 

Section  9.   This  act  shall  become  effective  upon  its  pas- 
sage and  approval. 
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APPENDIX  C 


BILL  NO, 


INTRODUCED  BY 


43-901 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  4  3-901, 
R.C.M.  1947,  TO  CHANGE  THE  NAME  OF  THE  "STATUS  OF  PROCEEDINGS" 
TO  THE  "DAILY  JOURNAL";  AND  PROVIDING  AN  EFFECTIVE  DATE." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF 
MONTANA : 

Section  1.   Section  43-901,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"43-901.   Definitions.   For  the  purposes  of  this  act,  the 
following  definitions  are  adopted. 

1.  "Person"  shall  include  any  person,  firm,  corporation 
or  association, 

2.  "Proceedings  of  the  legislature"  shall  include  status 
sheets,  9tafc«s-of-p*-©eeedinga  daily  journal,  mimeegaeaphed  repro- 
duced bills,  miraeegraphed  reproduced  resolutions,  mimeegeaphed 
reproduced  memorials,  printed  bills,  printed  resolutions  and 
printed  memorials  and  amendments  thereto. 

3.  "One  complete  set"  shall  be  one  copy  of  each  item  of 
the  proceedings  of  the  legislature." 

Section  2.   This  act  shall  become  effective  upon  its  pas- 
sage and  approval . 


n 
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APPENDIX  D 


BILL  NO, 


INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  APPROPRIATING  MONEY  TO  THE 
LEGISLATIVE  SERVICES  DIVISION  OF  THE  LEGISLATIVE  COUNCIL  FOR 
THE  LEASE  AND  INSTALLATION  OF  BILL  STATUS  VISUAL  SCREENS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF 
MONTANA : 


Section  1.   Sixteen  thousand  dollars  ($16,000)  is  appropri- 
ated from  the  general  fund  to  the  legislative  services  division 
of  the  legislative  council  for  the  lease  and  installation  of 
bill  status  visual  screens. 
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PREFACE 

When  House  Joint  Resolution  No.  38  was  adopted  during  the  1971 
Montana  Legislative  Session,  the  56  counties,  126  incorporated 
municipalities  and  209  special  districts  which  comprise  local 
government  in  Montana  existed  under  the  provisions  set  forth  in 
Article  XVI  of  the  1889  Montana  Constitution.   That  document 
outlined  the  structures  of  the  state's  county  and  township 
governments,  but  dealt  off-handedly  with  municipal  government  by 
stating  merely  that  the  legislature  may  provide  "...  for  the 
appointment  of  such  other  county,  township,  precinct  and  munici- 
pal officers  as  public  convenience  may  require  .  .  .  ."  (Article 
XVI,  Section  6).   While  dwelling  at  length  on  structure,  the  1889 
Constitution  was  silent  as  to  what  powers  local  government  units 
may  exercise. 

In  the  absence  of  a  constitutional  statement  on  local  governm.ent 
powers,  Montana  municipalities  have  derived  their  ability  to 
govern  from  the  state  legislature  and  from  the  courts.   Counties, 
on  the  other  hand,  have  not  enjoyed  even  the  quasi-legislative 
powers  afforded  cities  and  towns,  as  they  have  traditionally  been 
deemed  to  be  merely  administrative  branches  of  state  governm.ent. 
Both  county  and  municipal  government  operations  have  been  hampered 
by  the  long-held  "Dillon's  Rule,"  which  holds  that  local  govern- 
ments possess  only  those  powers  expressly  granted  them  in  their 
state  constitutions  or  by  the  legislature. 

In  viewing  the  adequacy  of  the  1889  Constitution  to  deal  with 
local  government  problems  in  1971,  the  Montana  Constitutional 
Commission  Research  Subcommittee  on  Local  Government  found: 

"An  urgency  for  change  in  constitutional  provisions 
and  legislative  procedures  if  local  governments  in 
Montana  are  to  be  able  to  freely  use  a  variety  of 
arrangements  and  devices  to  meet  current  and  future 
local  needs . " 

The  Legislative  Council  in  its  1968  report  on  the  Montana  Consti- 
tution also  recommended  that  substantive  changes  were  needed  in 
the  1889  Constitution  to  allow  local  government  units  additional 
flexibility  in  their  operations. 

House  Joint  Resolution  No.  38  directed  the  Legislative  Council  to 
"...  study  the  feasibility  and  desirability  of  home  rule  for 
Montana's  municipalities  .  .  .  ."   Assessing  this  directive  in 
light  of  the  work  then  being  done  by  the  Constitutional  Revision 
Commission,  the  Council  attempted  to  identify  legislative  means 
of  affording  flexibility  to  local  government  units.   Preliminary 
investigation  revealed  approximately  1300  sections  of  Montana 
law  which  restricted  local  government  operations  in  areas  ranging 
in  importance  from  the  licensing  of  pets  to  a  limitation  on  munic- 
ipal bonded  indebtedness. 

In  order  to  review  the  maze  of  legislation  in  the  local  government 
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area,  the  Council  developed  a  comprehensive  questionnaire  to  be 
completed  by  all  executive  and  legislative  municipal  officers  in 
Montana.   The  questions  posed  to  these  officials  were  designed 
to  identify  which  state  laws,  if  any,  were  impeding  the  efficient 
operation  of  their  respective  units  of  government.   In  addition, 
officials  were  invited  to  submit  their  own  ideas  as  to  what 
specific  legislative  powers  should  be  retained  at  the  local  level. 
Only  79  of  the  750  officials  contacted  completed  the  questionnaire, 
the  results  of  which  are  summarized  in  Exhibit  1.   One  general 
conclusion  could  be  drawn  from  this  inquiry,  even  though  responses 
were  incomplete,  namely  that  much  more  flexibility  is  urgently 
needed  to  allow  all  classes  of  municipalities  to  deal  effectively 
with  local  matters;  however,  some  state  aid  and  control  is  vital 
to  administering  service  areas  of  statewide  concern.   This  rhet- 
oric was  repeated  in  testimony  given  by  city  and  county  officials 
from  all  parts  of  the  state  representing  both  large  and  small 
government  units. 

At  this  point  the  Council  concluded  that  any  viable  solution  to 
the  problem  of  reconciling  state  and  local  government  powers 
lay  with  constitutional  revision.   Consequently,  the  Council's 
study  group,  composed  of  members  of  the  House  and  Senate  local 
government  standing  committees,  met  with  the  Constitutional  Con- 
vention Local  Government  Committee  to  discuss  the  findings  of  its 
study  and  other  matters  of  mutual  concern. 

As  a  result  of  the  efforts  of  the  1971  Montana  Constitutional 
Convention  and  its  Local  Government  Committee,  Article  XI  of  the 
new  Montana  Constitution  bears  little  resemblance  to  Article  XVI 
of  the  old  document.   The  new  local  government  article  completely 
reverses  traditional  concepts  by  granting  chartered  units  of 
local  government  all  powers  not  expressly  prohibited  by  the  con- 
stitution or  the  legislature.   In  addition,  the  new  article  man- 
dates a  citizen  review  of  all  forms  of  municipal  government  cur- 
rently in  force  in  Montana.   The  task  of  implementing  Article 
XI  of  the  new  Montana  Constitution  poses  a  challenge  to  the  leg- 
islative branch  of  Montana  government.   Over  the  next  three  years, 
the  Montana  legislature  must  develop  a  set  of  laws  enabling  all 
local  governmental  units  to  design  and  amend  their  own  form  of 
government.   To  do  this,  laws  must  be  written  restricting  local 
initiative  in  areas  deemed  to  be  of  statewide  interest.   Many 
other  major  and  minor  legislative  responsibilities  are  listed  in 
the  body  of  this  report. 

The  Council's  sole  recommendation  is  that  the  implementation  of 
Article  XI  of  the  new  Montana  Constitution  be  given  diligent  con- 
sideration by  both  the  4  3rd  and  subsequent  Montana  Legislative 
Assemblies.   The  orderly  adoption  of  major  legislation  made  nec- 
essary by  Article  XI  will  require  a  great  deal  of  legislative 
research  and  deliberation  in  order  to  adequately  respond  to  the 
goals,  objectives  and  problems  of  all  local  governmental  units 
in  Montana.   The  extension  of  legislative  powers  to  Montana 
counties  in  itself  requires  a  total  assessment  of  the  state's 
responsibilities  to  its  political  subdivisions. 
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The  Council  wishes  to  express  its  gratitude  to  Mr.  Jerry  Holloran, 
aide  to  the  Constitutional  Convention  Local  Government  Committee, 
for  his  assistance  in  the  preparation  of  this  report.   Mr.  Hol- 
loran' s  analysis  of  the  new  local  government  article  has  afforded 
the  Council  and  the  Montana  Legislature  a  unique  opportunity  to 
know  the  rationale  behind  this  constitutional  provision  as  viewed 
by  its  framers. 
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RECOMMENDATIONS 

The  Montana  Legislative  Council  reconunends  the  following  schedule 
for  researching  and  implementing  Article  XI  of  the  new  Montana 
Constitution: 

—  January    1972    through   January    1975    --    Research    leading    to 
the    drafting    of    legislation    to    implement : 

Section    3   --  Optional    forms    of   city,    county^     town    and 

city-county    forms    of   government .        (Passage 
as    completed) 

Section    5    --    Self-government    charter-writing   procedures . 

Section    6    --    Limitations    of   charter-writing   powers. 

Section    9    --    Procedures    by    which    each    local    government 
unit    may    study    its    government    and   submit 
alternatives . 


1973   Legislative    Session    --    Passage    of    legislation    implementing . 

Section    1    --    Definition    of    "local    government    units." 

Section    2    --    Bring    county    seat    and   boundary    laws    into 
agreement   with    constitutional    provisions . 

Section    3    --     (a)       Procedures    for   multi-county    combina- 
tion   of  offices . 

(b)  Revision    of    "traditional"   form   of 
county    government . 

(c)  Provide    for   election    of   county    com- 
missioners   at    large    or    by    district . 

Section    7    --  Revise    Interlocal    Co-operation   Act    to 

correspond   with    constitutional    changes . 

Section    8    --    Extend   initiative    and   referendum   powers 
to    county    residents . 

1975    Legislative    Session    --    Passage    of    legislation   providing 
self-government    charter-writing   procedures    and    limitations 
thereon;    passage    of   voter-review   procedures .        (Sections    5^ 
6,    9) 
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HOUSE  JOINT  RESOLUTION  NO.  38 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES 
REQUESTING  THE  LEGISLATIVE  COUNCIL  TO  STUDY  THE  FEASIBILITY  OF 
HOME  RULE  FOR  MUNICIPALITIES  AND  TO  MAKE  RECOMMENDATIONS  TO  THE 
FORTY-THIRD  LEGISLATIVE  ASSEMBLY. 


VJHEREAS,  there  is  an  increasing  tendency  toward  urbanization 
in  the  state  of  Montana;  and 

WHEREAS,  the  influx  of  people  into  Montana's  municipalities 
has  placed  a  strain  upon  the  ability  of  the  municipalities  to 
provide  necessary  services  to  its  residents;  and 

V-JHEREAS ,  the  ability  of  the  municipalities  to  cope  with  in- 
creasing problems  is  hampered  in  many  cases  by  a  lack  of  power 
to  take  timely  action  and  is  further  hampered  by  an  unwieldy 
system  of  government  and  a  maze  of  statutes  proscribing  the 
activities  and  powers  of  the  municipalities;  and 

WHEREAS,  the  concept  of  home  rule  would  delegate  general 
power  to  govern  to  the  municipalities,  except  in  areas  spec- 
ifically regulated  or  restricted  by  the  legislative  assembly; 
and 

WHEREAS,  the  concept  of  home  rule  would  allow  municipal 
governments  to  cope  with  increasing  demands  against  it. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  be  requested  to  study  the 
feasibility  and  desirability  of  home  rule  for  Montana's  munici- 
palities and  to  make  recommendations  to  the  forty-third  legisla- 
tive assembly,  and 

BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  state  of 
Montana  be  instructed  to  send  a  copy  of  this  resolution  to  the 
legislative  council. 


■ 
11 


d 
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MONTANA  CONSTITUTION  OF  1972 

ARTICLE  XI 

LOCAL  GOVERNMENT 


Section  1.   DEFINITION.   The  term  "local  government  units" 
includes,  but  is  not  limited  to,  counties  and  incorporated 
cities  and  towns.   Other  local  government  units  may  be  estab- 
lished by  law. 

Section  2.   COUNTIES.   The  counties  of  the  state  are  those 
that  exist  on  the  date  of  ratification  of  this  constitution.   No 
county  boundary  may  be  changed  or  county  seat  transferred  until 
approved  by  a  majority  of  those  voting  on  the  question  in  each 
county  affected. 

Section  3.   FORMS  OF  GOVERNMENT.   (1)   The  legislature  shall 
provide  methods  for  governing  local  government  units  and  pro- 
cedures for  incorporating,  classifying,  merging,  consolidating, 
and  dissolving  such  units,  and  altering  their  boundaries.   The 
legislature  shall  provide  such  optional  or  alternative  forms  of 
government  that  each  unit  or  combination  of  units  may  adopt, 
amend,  or  abandon  an  optional  or  alternative  form  by  a  majority 
of  those  voting  on  the  question. 

(2)   One  optional  form  of  county  government  includes,  but 
is  not  limited  to,  the  election  of  three  county  commissioners, 
a  clerk  and  recorder,  a  clerk  of  district  court,  a  county  at- 
torney, a  sheriff,  a  treasurer,  a  surveyor,  a  county  superin- 
tendent of  schools,  an  assessor,  a  coroner,  and  a  public  admin- 
istrator.  The  terms,  qualifications,  duties,  and  compensation 
of  those  offices  shall  be  provided  by  law.   The  Board  of  county 
commissioners  may  consolidate  two  or  more  such  offices.   The 
Boards  of  two  or  more  counties  may  provide  for  a  joint  office 
and  for  the  election  of  one  official  to  perform  the  duties  of 
any  such  office  in  those  counties. 

Section  4.   GENERAL  POWERS.   (1)   A  local  government  unit 
without  self-government  powers  has  the  following  general  powers: 

(a)  An  incorporated  city  or  town  has  the  powers  of  a 
municipal  corporation  and  legislative,  administrative, 
and  other  powers  provided  or  implied  by  law. 

(b)  A  county  has  legislative,  administrative,  and  other 
DOwers  provided  or  implied  by  lav7. 

(c)  Other  local  government  units  have  powers  provided  by 
law. 

(2)   The  powers  of  incorporated  cities  and  towns  and  counties 
shall  be  liberally  construed. 
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Section  5.   SELF-GOVERNMENT  CHARTERS.   (1)   The  legislature 
shall  provide  procedures  permitting  a  local  government  unit  or 
combination  of  units  to  frame,  adopt,  amend,  revise,  or  abandon 
a  self-government  charter  with  the  approval  of  a  majority  of 
those  voting  on  the  question.   The  procedures  shall  not  require 
approval  of  a  charter  by  a  legislative  body. 

(2)  If  the  legislature  does  not  provide  such  procedures 
by  July  1,  19  75,  they  may  be  established  by  election  either: 

(a)  Initiated  by  petition  in  the  local  government  unit 
or  combination  of  units;  or 

(b)  Called  by  the  governing  body  of  the  local  government 
unit  or  combination  of  units. 

(3)  Charter  provisions  establishing  executive,  legislative, 
and  administrative  structure  and  organization  are  superior  to 
statutory  provisions. 

Section  6.   SELF-GOVERNMENT  POWERS.   A  local  government 
unit  adopting  a  self-government  charter  may  exercise  any  power 
not  prohibited  by  this  constitution,  law,  or  charter.   This 
grant  of  self-government  powers  may  be  extended  to  other  local 
government  units  through  optional  forms  of  government  provided 
for  in  section  3. 

Section  7.   INTERGOVERNMENTAL  COOPERATION.   (1)   Unless 
prohibited  by  law  or  charter,  a  local  government  unit  may 

(a)  cooperate  in  the  exercise  of  any  function,  power, 
or  responsibility  with, 

(b)  share  the  services  of  any  officer  or  facilities  with, 

(c)  transfer  or  delegate  any  function,  power,  respon- 
sibility, or  duty  of  any  officer  to 

one  or  more  other  local  government  units,  school  districts,  the 
state,  or  the  United  States. 

(2)   The  qualified  electors  of  a  local  government  unit  may, 
by  initiative  or  referendum,  require  it  to  do  so. 

Section  8.   INITIATIVE  AND  REFERENDUM.   The  legislature 
shall  extend  the  initiative  and  referendum  powers  reserved  to 
the  people  by  the  constitution  to  the  qualified  electors  of  each 
local  government  unit. 


Section  9.   VOTER  REVIEW  OF  LOCAL  GOVERNMENT.   (1)   The  leg- 
islature shall,  within  four  years  of  the  ratification  of  this 
constitution,  provide  procedures  requiring  each  local  government 
unit  or  combination  of  units  to  review  its  structure  and  submit 
one  alternative  form  of  government  to  the  qualified  electors  at 
the  next  general  or  special  election. 

(2)   The  legislature  shall  require  a  review  procedure 
once  every  ten  years  after  the  first  election. 
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IMPLEMENTING  ARTICLE  XI  OF  THE  MONTANA  CONSTITUTION  OF  1972 


INTRODUCTION 

This  section  is  an  analysis  of  legislation  which  will  be  required 
to  implement  each  of  the  nine  sections  of  the  new  local  govern- 
ment article.  In  some  instances,  legislation  that  will  be  pos- 
sible ,  although  not  necessarily  required,  is  also  discussed.  An 
attempt  was  made  to  focus  on  enumerating  those  local  government 
areas  that  require  some  sort  of  legislative  action,  rather  than 
on  suggesting  what  form  that  action  should  take. 

The  major  local  government  issues  facing  the  legislature  because 
of  the  new  constitution  can  be  categorized  as  follows: 

Major  duties:   Subjects  on  which  legislative  action 
of  major  importance  is  required  by  the  new  document. 
In  most  cases,  the  local  government  article  appears 
to  allow  tvra  or  three  sessions  to  accomplish  these 
major  duties.   Several  of  these  subjects  will  require 
considerable  study  prior  to  final  action  by  the  full 
legislature. 

Minor  duties :   Subjects  on  which  legislative  action 
of  a  less  significant  nature  is  required  by  the  new 
constitution.   Most  of  these  minor  duties  probably 
could  be  completed  during  the  1973  session. 

Discretionary  duties;   Subjects  on  which  legislation 
is  not  required,  but  which  are  affected  by  some  new 
language  to  or  omission  from  the  1972  constitution. 

The  following  summarizes  the  new  Article  XI  in  terms  of  those 
three  types  of  duties. 


MAJOR  DUTIES 

1.  Provide  additional  alternative  forms  of  government 
(Sections  3  and  9) .   (Appendix  B  and  C) 

2.  Provide  limitations  on  the  power  that  may  be 
exercised  by  those  local  governments  adopting 
self-government  charters  (Section  6) .   Must  be 
completed  by  July  1,  1975. 

3.  Provide  procedures  by  which  local  units  may 
prepare  their  own  self-government  charters 

(Section  5).   Must  be  completed  by  July  1, 
1975. 

4.  Provide  a  local  government  reviev;  procedure 
under  which  voters  in  each  city  and  county 
will  ballot  on  an  alternative  form  of 
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government  (Section  9) .   Must  be  completed 
by  June  6,  1976. 


MINOR  DUTIES 


1.  Provide  specific  procedures  for  multi-county 
combination  of  offices  (Section  3) .   (Appendix 
D) 

2.  Revise  "traditional"  form  of  county  government 
to  correspond  with  constitutional  changes 
(Section  3) .   (Appendix  B) 

3.  Bring  county  seat  and  county  boundary  laws 
into  agreement  with  constitutional  pro- 
visions (Section  2) . 

4.  Extend  initiative  and  referendum  powers  to 
county  residents  (Section  8) .   (Appendix  A) 

5.  Provide  statutorily  for  election  of  county 
commissioners  at  large  or  by  district  (Section 
3) .   (Appendix  B) 

6.  Revise  present  Interlocal  Co-operation  Act  to 
correspond  with  constitutional  changes  (Section 
7)  . 

7.  Miscellaneous  statutory  changes  affecting  local 
government,  such  as  providing  for  election  of 
justices  of  the  peace  by  county,  rather  than  by 
township. 


DISCRETIONARY  DUTIES 

Because  of  new  language  in  or  omissions  from  the  1972  Constitution, 
the  legislature  may  want  to  consider: 

1.  Programs  of  state  assistance  to  local  governments 
(omission  of  former  prohibitory  constitutional 
language) . 

2.  Granting  counties  legislative  power  in  certain 
areas  (new  Section  4) . 

3.  Allowing  county  treasurers  to  succeed  themselves 

(omission  of  former  prohibitory  constitutional 
language) . 

4.  Enacting  disincorporation  method  for  cities 
with  more  than  500  population  (new  Section  3) . 

5.  Revising  present  statutory  debt  limitations  for 
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local  governments  (omission  of  constitutional 
debt  limits) . 

6.   Allowing  salary  increases  during  officials' 

terms  of  office  (omission  of  former  prohibitory 
constitutional  language) . 

The  remainder  of  this  report  is  devoted  to  a  section-by-section 
analysis  of  the  major,  minor  and  discretionary  duties  facing 
the  Montana  Legislature  in  the  implementation  of  the  new  local 
government  article.   Legislation  proposed  by  the  Council  for  in- 
troduction in  the  1973  legislative  session  is  identified  where 
applicable. 
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Seotion    1.      DEFINITION.-       The    term    "loaal    government    units"    in- 
cludes y    but    is    not    limited    to,    counties    and   incorporated   cities 
and   towns.       Other    local    government    units    may    he    established   by 
law. 


Comments 

Section  1  is  an  attempt  to  standardize  terminology  and  thus 
simolify  the  rest  of  the  local  government  article.   There  is  no 
similar  section  in  the  1889  Constitution  which  uses  a  v/ide 
variety  of  terms  to  describe  local  government  units. 

Section  1  confirms  the  legislature's  present  broad  power  to 
establish  other  local  government  units.   Such  units  might  in- 
clude some  multi-county  or  regional  layer  of  government  or  certain 
types  of  special  districts. 

Legislative  Action  Required 

For  the  sake  of  clarity,  it  may  be  advisable  to  add  a  statutory 
definition  of  "local  government  units."   Such  a  definition 
would  have  to  include  counties  and  incorporated  cities  and  to\vns ; 
beyond  that,  it  would  include  only  those  local  government  en- 
tities that  the  legislature  wishes  to  have  share  in  the  powers 
given  "local  government  units"  under  Article  XI. 

It  would  appear  unlikely  that  the  legislature  would  wish  to  have 
existing  special  districts  (such  as  those  created  for  water  con- 
servancy, cemetery  operation,  public  hospitals  and  so  forth) 
participate  in  the  broad  range  of  powers  outlined  for  "local 
government  units"  in  Article  XI.   (For  example,  if  special  dis- 
tricts are  considered  "local  government  units,"  they  presumably 
would  have  to  have  initiative  and  referendum  powers  under  Section 
8,  be  provided  with  alternative  forms  of  government  under  Section 
3  and  come  under  the  special  election  provisions  of  Section  9.) 
Perhaps  a  statutory  differentiation  could  be  made  by  defining 
counties  and  incorporated  cities  and  tov/ns  as  "local  government 
units"  and  special  districts  as  "local  government  entities,"  a 
term  used  in  Article  VIII  of  the  new  constitution. 


■  •-■  n  2.       COUNTIES.       The    counties    of   the    state    are    those    '■"• -^ 

jn  the    date    of  ratification    of   this    constitution, 
county    boundary   may    be    changed  or   county    seat    transferred   until 
approved   by    a   majority    of   those    "■''■>'?  -.'  +?■-  question    in    each 
county    affected. 


Comments 

Section  2  combines  the  basic  intent  of  Sections  1,  2  and  8  of  the 
1889  Constitution,  with  one  basic  change:   the  1889  language 
(Sections  2  and  8)  required  approval  of  a  majority  of  the  qualified 
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electors  of  the  county  affected  before  a  county  boundary  could 
be  changed  or  a  county  seat  transferred;  the  new  Section  2  re- 
quires approval  of  a  majority  of  those  voting  on  the  question 
in  each  county  affected. 

In  addition,  the  nev;  constitution  eliminates  language  limiting 
frequency  of  election  on  county  seat  transfers  (old  Section  2) 
and  requirements  concerning  debt  and  property  division  when  a 
new  county  is  established  (old  Section  3).   Both  subjects,  hov;- 
ever,  continue  to  receive  statutory  attention  (frequency  of 
elections  in  Title  16,  Chapter  3,  and  liabilities  in  Title  16, 
Chapters  5  and  40) . 

Legislative  Action  Required 

Present  laws  should  be  revised  to  correspond  with  the  new  con- 
stitution.  For  example,  the  present  "New  County  Act,"  passed 
in  1919,  has  vote  requirements  that  appear  to  be  contrary  to 
the  new  constitution  (Title  16,  Chapter  5);  similarly,  the  present 
law  concerning  removal  of  county  seats  (Title  16,  Chapter  3)  re- 
quires approval  of  a  majority  of  the  qualified  electors  of  the 
county.   It  appears  that  both  laws  should  be  amended  to  correspond 
v^ith  the  new  constitutional  requirement  of  "a  majority  of  those 
voting  on  the  question  in  each  county  affected. " 

On  the  other  hand,  the  present  law  on  abandonment  (consolidation) 
of  a  county  (Title  16,  Chapter  40)  appears  already  to  meet  the 
requirements  of  the  new  constitution  and  thus  does  not  require 
amendment. 

Deletion  of  constitutional  language  concerning  division  of  lia- 
bilities when  a  new   county  is  created  would  not  appear  to  require 
any  change  in  statutory  law  on  the  subject  (see  Title  16,  Chapters 
5  and  40) . 

In  general.  Section  2  of  the  new  constitution  seems  to  require 
only  housekeeping  amendment  of  present  statutes. 

Section    3.       FORMS    OF   GOVERNMENT.        (1)       The    legislature    shall    pro- 
vide   methods    for    governing    local    government    units    and  procedures 
for   incorporating y    classifying j    merging^     consolidating y    and   dis- 
solving   such    unitSy    and   altering    their   boundaries .       The    legislature 
shall   provide    such    optional    or   alternative    forms    of  government    that 
each    unit    or    combination    of  units    may    adopts    amend,    or   abandon    an 
optional    or   alternative    form   by    a   majority    of   those    voting   on    the 
ques tion. 

(2)       One    optional    form   of   county    government    includes ,    but    is 
not    limited    to,    the    election    of    three    county    commissioners ,    a    clerk 
and   recorder y    a    clerk    of   district    court,    a    county    attorney ,    a 
sheriff,    a    treasurer ,    a    surveyor ,    a    county    superintendent   of 
schools y    an    assessor y    a    coroner y    and   a   public    administrator.       The 
termsy    qualifications y    dutieSy    and   compensation    of   those    offices 
shall    be    provided   by    law.       The    Board   of   County    Commissioners    may 
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aonsolidate    two   or  more   such   offices.      The   Boards    of   tuo   or  more 
counties   may   provide   for  a   Joint   office   and  for    the    election   of 
one   official    to   perform   the   duties    of  any    such   office   in    those 
counties . 


Comments 

Section  3  combines  provisions  of  Sections  4,  5,  6  and  7  of  the 
1889  Constitution.   In  its  first  paragraph,  it  directs  the  leg- 
islature to  offer  choices  of  government  structure  that  local 
government  units  may  adopt  if  they  wish.   The  second  paragraph 
requires  that  one  of  these  choices  must  be  the  present  "tradi- 
tional" form  of  county  government.   Significantly,  however, 
this  "traditional"  county  government  form  is  treated  only  as  one 
"optional"  form  of  county  government  --  not  as  the  form  which 
each  county  must  have. 


The  second  paragraph  of  Section  3  also  provides  that  the  enumer- 
ated offices  within  a  county  may  be  consolidated  (as  is  now 
allowed  under  the  old  Section  5)  and  that  two  or  more  counties 
may  establish  a  joint  office  (a  new  provision) . 


Deleted  is  1889  consti 
ment  and  adjustment  of 
4);  creating  overlappi 
providing  for  filling 
offices  (old  Sections 
county  and  city  offici 
ific  procedures  by  whi 
dated  (old  Section  5)  *, 
prohibition  against  co 
office  (old  Section  5) 


tutional  lang 
CO  lint  y  commi 
ng  terms  for 
vacancies  in 
4  and  5) ;  spe 
als  (old  Sect 
ch  offices  wi 
and  eliminat 
unty  treasure 


uage  governing  the  establish- 
ssioner  districts  (old  Section 
commissioners  (old  Section  4) ; 
commissioner  and  other  county 
cifying  terms  of  office  for 
ions  5  and  6) ;  providing  spec- 
thin  a  county  may  be  consoli- 
ing  the  previous  constitutional 
rs  succeeding  themselves  in 


Although  deleted  from  the  constitution,  some  of  these  matters 
still  receive  statutory  attention,  as  follows: 

1.  Providing  for  filling  vacancies  in  county  offices 
(Sections  16-2406  and  16-903) . 

2.  Specifying  terms  of  office  for  county  and  city 
officials  (Sections  16-2406  and  16-901  [county] 
and  11-709  [cities] ) . 

3.  Providing  specific  procedures  by  which  offices 
within  a  county  may  be  consolidated  (Section 
16-2406) . 

4.  Prohibiting  county  treasurers  from  succeeding 
themselves  in  office  (Section  16-2406) . 


Most  of  these  statutes  simply  repeat  the  wording  of  the  1889  Con- 
stitution.  They  remain  valid  under  the  new  constitution — but  no 
longer  are  required  by  it.   In  other  words,  the  legislature  may 
leave  them  as  they  are  or  change  them  at  any  time. 
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Legislative  Action  Required 

Legislation  required  by  Section  3  is  of  two  types.   The  first 
type,  somewhat  "housekeeping"  in  nature,  is  needed  to  bring  ex- 
isting statutory  law  into  compliance  with  the  new  constitution 
or  to  provide  statutorily  for  items  v;hich  previously  received 
only  constitutional  attention.   Included  in  this  type  of  needed 
legislation  are  the  following: 

1.  Title  16,  Chapter  24,  should  be  revised  to 
reflect  the  fact  that  the  "traditional"  form 
of  county  government  is  an  option  that  a 
county  may  operate  under.   (The  present 
wording  of  Chapter  24  suggests  that  each 
county  must  operate  under  the  traditional 
form,  something  that  was  not  true  even 
under  the  1889  Constitution  as  amended.) 

2.  The  offices  of  "county  attorney"  and  "clerk 
of  district  court"  should  be  added  to  the 
list  in  Section  16-2406  because  these  offices 
nov;  are  eligible  for  inner-county  and  multi- 
county  consolidation  under  Section  3  of  the 
new  constitution.   In  addition,  the  legisla- 
ture may  want  to  revise  the  specific  statutory 
procedure  by  which  offices  within  a  county  may 
be  consolidated  (Section  16-2406) . 

3.  Legislation  should  be  enacted  providing  specific 
procedures  by  which  two  or  more  counties  may 
establish  a  joint  office,  as  authorized  in  Section 
3  of  the  new  constitution. 

4.  Consideration  should  be  given  to  whether  to  retain 
the  statutory  prohibition  (Section  16-2406)  against 
county  treasurers  succeeding  themselves  in  office. 
The  new  constitution  does  not  require  such  a  pro- 
hibition, but  appears  to  allow  it. 

5.  Statutory  provision  must  be  made  for  the  terms  and 
election  of  county  commissioners.   Present  law 
(Section  16-901)  provides  for  six-year  terms  and 
further  states  (Section  16-2407)  that  the  terms 
and  election  of  county  commissioners  "are  provided 
for  in  the  constitution" ;  that  no  longer  is  the 
case  under  the  new  constitution.   (Appendix  B) 

In  short,  the  constitiition  no  longer  requires  that  commissioners 
serve  six-year  overlapping  terms  or  that  each  county  must  be 
divided  into  three  commissioner  districts.   The  terms,  method  of 
election  (at  large  or  by  district)  and  questions  such  as  residency 
qualifications  now  must  be  specified  by  the  legislature. 

Other  legislation  required--or  at  least  strongly  suggested--by 
Section  3  is  of  considerably  more  importance  than  simple  "house- 
keeping" measures  £.nd  -^  s  needed  to  carry  out  the  intent  of  the 


-220- 


section's  first  paragraph.   That  paragraph  contains  two  main 
directives  to  the  legislature. 


First,  the  legislature  is  directed  to  provide  for 
incorporating,  classifying,  and  dissolving  local 
units  and  altering  their  boundaries.  In  general, 
are  provided  for  already.  Title  11^  Chapter  2,  p 
for  municipal  incorporation.  Chapters  2  and  3  an 
specific  statutes  provide  for  classification  of  c 
and  Section  16-2419  provides  for  county  classific 
11-306  and  11-307  provide  for  disincorporation  of 
than  500  population  and  Title  16,  Chapter  40,  pro 
donment  of  counties.  Chapters  4  and  5  of  Title  1 
ipal  annexation. 


procedures  of 
government 

such  procedures 
rovides  procedures 
d  several  other 
ities  and  tov/ns 
ation;  Sections 

towns  with  less 
vides  for  aban- 
1  concern  munic- 


In  general,  it  appears  that  present  state  law  fulfills  the  new 
constitutional  requirement  for  procedures  of  incorporating, 
classifying,  and  dissolving  local  government  units  and  of  alter- 
ing their  boundaries;  those  procedures,  of  course,  still  may  be 
changed  from  time  to  time,  just  as  they  have  been  in  years  past. 
More  specifically,  the  Constitutional  Convention's  Local  Govern- 
ment Committee  appeared  to  believe  that  a  statutory  method  should 
be  provided  for  the  disincorporation  of  cities  and  towns  with 
more  than  500  residents. 


Second,  the  requirement  in  Section  3  that  the  legislature  pro- 
vide alternative  and  optional  forms  of  local  government  takes  on 
an  element  of  urgency  when  considered  along  with  Section  9  of 
the  new  constitution.   The  latter  section  requires  that  each 
city,  town  and  county  in  the  state  vote  on  whether  to  retain  its 
present  form  of  government  or  adopt  some  alternative  form. 

The  mechanics  required  by  Section  9  are  discussed  below;  it  is 
sufficient  to  note  here  that  Section  9  gives  additional  reason 
for  a  speedy  implementation  of  Section  3.   To  a  certain  extent, 
of  course,  the  section  already  is  implemented.   Montana  law  now 
provides  three  alternative  forms  of  city  government  (mayor- 
council,  used  in  124  of  the  state's  126  cities  and  towns;  commis- 
sion; and  commission-manager,  used  in  Helena  and  Bozeman  and  now 
being  considered  in  Great  Falls) .   Two  forms  of  county  government 
are  offered  (the  traditional  form,  used  in  55  counties,  and  county 
manager,  used  only  in  Petroleum  County) ;  one  general  form  of  city- 
county  consolidation  is  authorized  by  Montana  law. 

The  Constitutional  Convention  obviously  did  not  believe  this 
choise  of  alternatives  sufficient.   The  Convention's  Local  Gov- 
ernment Report  states:   "It  is  hoped  that  Section  3's  straight- 
forward direction  to  the  legislature  to  provide  optional  and 
alternative  forms  of  government  will  result  in  a  greatly  expanded 
offering  to  the  local  government  units  in  Montana." 

There  is  no  limit  to  the  number  of  alternative  or  optional  forms 
of  government  the  legislature  could  make  available  under  Section 
3.   The  following  four  general  types  of  municipal  government 
used  nationally  are  examples  of  what  could  be  done: 
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1.  Council-Manager  Form 

2.  Strong  Mayor  Form 

3.  Commission  Form 

4.  Weak  Mayor  Form 

Table  1  shows  the  extent  to  which  each  of  the  above  forms  has 
been  used  in  American  cities  in  1938,  1950  and  1967. 


TABLE  1 

FORMS  OF  GOVERNMENT  OF  AMERICAN  CITIES 
(Over  5,000  Population)! 


Form  of 
Government 

Number  of  Cities 

Percentage 
of  Total 

1938     1950     1967 

1938    1950    1967 

Mayor- council 2 

Commission 

Council-manager 

1,161    1,163    1,513 
268      302      190 
292      495    1,2833 

67.5  59.3    50.6 

15.6  15.4     6.4 
16.9    25.3    43.0 

Totals 

1,721    1,960    2,986 

100.0   100.0   100.0 

■'■Not  included  in  this  table  are  89  places  with  town  meeting 
government,  and  3  8  with  representative  town  meeting  government. 

2lncluding  both  strong  and  weak  mayor  cities,  since  there  is  no 
standard  classification  by  which  separate  lists  can  be  compiled. 

3Approximately  614  comn^unities  below  5,000  population  also  have 
the  council-manager  plan. 


Of  the  four  general  types  of  municipal  government,  Montana  lav; 
presently  authorizes  the  council-manager,  commission  and  mayor- 
council  forms.   The  mayor-council  form,  as  prescribed  by  Montana 
law,  represents  a  compromise  between  the  weak  and  strong  mayor 
forms  of  government.   For  example,  while  the  mayor  has  line-item 
veto  power  over  municipal  budgets,  he  is  not  solely  responsible 
for  the  preparation  of  the  budget,  nor  can  he  hire  and  fire  his 
administrative  officers  without  the  consent  of  the  council.   Under 
a  true  strong  mayor  form  of  government,  the  mayor  is  the  sole  ad- 
ministrative officer  of  a  city  or  town. 

The  weak  mayor  form  has  proven  to  be  an  inadequate  type  of  munic- 
ipal structure,  as  evidenced  by  its  discontinuance  in  many  cities 
over  the  past  twenty  years.   This  form  was  most  popular  during 
the  nineteenth  century,  when  it  was  commonly  held  that  democracy 
was  best  served  by  electing  as  many  officials  as  possible  in 
order  to  avoid  the  placement  of  power  in  the  hands  of  a  few. 
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In  light  of  the  above,  the  Council  feels  that  the  provisions 
of  Section  3  would  be  best  implemented  by  retaining  the  three 
present  types  of  city  and  town  government  which  have  proven  to 
be  popular  nationally.   In  addition,  it  might  be  possible  to 
devise  a  particularly  streamlined  form  of  municipal  government 
for  those  incorporated  towns  with  less  than  1,000  population 
(there  were  68  such  towns  in  1970);  perhaps  a  "strong  mayor" 
form  of  mayor-council  government  could  be  added  for  the  larger 
cities.   (Appendix  C) 

County  government:   The  present  "traditional"  and  county  manager 
forms  could  be  retained.   In  addition,  numerous  "in-between" 
variations  could  be  added.   For  example,  one  form  could  provide 
for  three  commissioners  and  perhaps  two  other  elected  officials; 
another  might  provide  for  an  elected  county  executive  along  with 
the  present  board  of  commissioners.   (Appendix  B) 

City-county  consolidated  government:   The  present  consolidation 
law  provides  for  a  merged  city  and  county  government  to  be  run 
primarily  by  officials  appointed  by  a  manager,  who,  in  turn,  is 
appointed  by  elected  commissioners.   Optional  forms  of  such  a 
consolidated  government  could  be  offered,  providing,  for  example, 
for  an  elected  executive  rather  than  an  appointed  manager.   The 
new  constitution  does  not  limit  the  forms  the  options  may  take; 
however,  it  does  provide  that  none  may  go  into  effect  without 
approval  of  the  local  voters. 

One  change  in  wording  in  the  new  constitution  should  be  noted. 
The  new  Section  3,  unlike  its  predecessors  in  the  1889  Consti- 
tution, specifically  directs  the  legislature  to  allow  local 
government  units  to  amend  the  optional  forms  of  government.   The 
optional  forms  now  authorized  by  statute  include  no  such  amend- 
ment procedures.   Convention  records  indicate  that  delegates  be- 
lieved that  allowing  local  voters  to  amend  the  options  would  re- 
sult in  local  governments  being  tailored  to  local  needs.   For 
example,  the  local  voters  might  want  to  amend  the  present  mayor- 
council  government  form  to  provide  for  an  elected,  rather  than 
an  appointed,  city  clerk.   (Subject  Code  31-59-00  in  the  Advisory 
Commission  on  Intergovernmental  Relations'  State  Legislative 
Program  might  be  adapted  to  provide  the  local  amendatory  power 
foreseen  under  Section  3  of  the  1972  Constitution.) 


Section    4.       GENERAL   POWERS.        (1)      A    local    government    ur.ii    without 
self-government   powers    has    the    following   general   powers'. 

(a)  An    incorporated   city    or    town    has    the   powers    of  a 
municipal   corporation   and   legislative^    administra- 
tive,    and  other  powers   provided  or   implied  by    law. 

(b)  A    county    has    legislative ,    administrative ^    and 
other  powers    provided   or   implied   by    law. 

(c)  Other    local    government    units    have   powers    pro- 
vided by    law. 
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(2)      The    powers    of   incorporated   cities    and    towns  I 

and   counties    shall    he    liberally    construed. 

Comments 

Section  4  has  no  counterpart  in  the  1889  Constitution.   Its  major 
thrust  is  simply  to  embody  the  "Dillon  Rule"  of  judicial  inter- 
pretation, which  holds  that  local  government  units  have  only 
that  power  the  legislature  grants  them.   In  other  words,  Section 
4  basically  writes  into  the  constitution  the  existing  legal  status 
of  Montana  cities,  towns  and  counties. 

Three  items  in  Section  4  are  worthy  of  special  note: 

1.  Subsection  (1) (b)  allows  the  legislature  to  give 
legislative  power  in  counties,  something  the 
court  has  ruled  it  cannot  do  under  the  present 
constitution . 

2.  Section  4  directs  the  court  to  "liberally" 
construe  the  power  of  counties,  cities  and 
towns . 

3.  Perhaps  most  important.  Section  4  does  not 
apply  to  local  units  exercising  self-government 
powers  under  Section  6. 

Legislative  Action  Required 

Section  4  requires  no  implementing  legislation.   Present  laws 
giving  certain  powers  to  cities,  towns,  counties  and  special 
districts  are  given  continued  constitutional  sanction  by  this 
section. 

In  effect,  the  provisions  of  this  section  already  are  written 
into  statutory  law.   See,  for  example.  Section  16-801,  which 
states  that  every  county  "has  the  power  specified  in  this  code, 
or  in  special  statutes,  and  such  powers  as  are  necessarily  im- 
plied from  those  expressed."   Similarly,  Section  11-101  states: 
"A  city  or  town  is  a  body  politic  and  corporate,  with  the  general 
powers  of  a  corporation,  and  the  power  specified  or  necessarily 
implied  in  this  chapter,  or  in  special  laws  heretofore  enacted." 

However,  the  new  constitutional  section  should  give  the  legisla- 
ture more  leeway  in  providing  for  county  government.   In  the  past, 
the  court  has  struck  down  Montana  planning  and  zoning  legislation 
and  laws  authorizing  county  and  district  health  boards  as  uncon- 
stitutional delegations  of  legislative  powers  to  counties.   To 
avoid  this  pitfall,  the  new  constitution  specifically  authorizes 
the  legislature  to  provide  counties  with  legislative  power.   How- 
ever, it  does  not  require  that  this  be  done. 
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In  summary.  Section  4  basically  continues  the  present  legal 
status  of  Montana  cities,  towns  and  counties.   It  requires  no 
implementing  legislation;  however,  it  does  appear  to  broaden 
the  type  of  power  that  the  legislature  may  authorize  county 
governments  to  exercise. 


Seotion    6.       SELF-GOVERNMENT   CHARTERS.       (1)      The    legislature    shall 
provide   procedures   permitting   a    local    government    unit    or   combin- 
ation  of  units    to   frame,    adopt,    amend,    revise,    or  abandon   a   self- 
government   charter  with    the   approval   of  those    voting   on    the 
question.       The    procedures    shall    not    require    approval    of  a   charter 
by   a    legislative   body. 

(2)  If   the    legislature    does    not   provide    such   pro- 
cedures   by   July    2,     1975,    they    may    be    established   by    election 
either: 

(a)  Initiated   by   petition    in    the    local    government 
unit   or   combination   of  units;    or 

(b)  Called  by    the   governing   body   of   the    local 
government    unit    or   combination    of   units. 

(3)  Charter  provisions    establishing   executive,^ 
legislative,    and  administrative    structure   and   organization 
are    superior    to   statutory   provisions. 


Comments 

Under  the  1889  Constitution,  only  the  legislature  could  devise 
forms  of  local  government,  v;hich  then  are  submitted  to  local 
voters  for  their  approval  or  rejection.   Section  3  of  the  new 
constitution  reaffirms  the  power  of  the  legislature  to  provide 
such  alternative  forms  of  government.   Section  5  goes  a  step 
further--it  authorizes  local  residents  to  design  their  own  forms 
of  local  government  if  they  wish.   Such  local  charter  writing 
already  is  authorized  in  more  than  half  the  states. 

Section  5  provides  that  the  procedures  by  which  the  local  charter 
can  be  prepared,  voted  on  and  revised  must  be  provided  by  the  leg- 
islature by  July  1,  1975.   If  the  legislature  should  fail  to  act, 
a  city  or  county,  by  election,  could  establish  its  own  charter 
procedures.   That  provision  obviously  is  designed  as  a  whip  to 
force  the  legislature  to  act  by  the  1975  date. 

In  establishing  procedures  for  local  charter  writing,  the  legis- 
lature? is  prohibited  from  requiring  the  submission  of  proposed 
self-government  charters  to  a  legislative  body  for  approval.   In 
other  words,  the  legislature  cannot  require  that  a  city  charter 
drafted  in  Great  Falls  must  receive  approval  of  the  Great  Falls 
City  Council  or  the  state  legislature  before  it  goes  into  effect. 


■ 


-225- 


On  the  other  hand,  the  wording  of  Section  5--and  convention 
records--clearly  indicate  that  in  setting  up  procedures  for 
local  charter  drafting,  the  legislature  may  limit  those  local 
units  that  may  exercise  the  power.   Thus,  the  legislature  could 
specify  that  only  local  units  or  combinations  of  units  with  more 
than  10,00  0  population  could  draft  their  own  charters.   Similar 
limitations  are  imposed  in  most  other  states  that  authorize  local 
charter  writing. 

Subsection  (3)  of  Section  5  provides  that  charter  provisions  on 
a  local  unit's  executive,  legislative  and  adm.inistrative  struc- 
ture will  supersede  statutory  provisions.  In  other  words,  if  a 
locally  written  charter  calls  for  the  City  of  Billings  to  elect 
a  city  treasurer  but  state  law  calls  for  an  appointed  city 
treasurer,  the  local  charter  provision  calling  for  election  will 
govern. 

Legislative  Action  Required 

Section  5  gives  the  legislature  until  July  1,  1975,  to  provide  a 
procedure  by  which  local  units  may  write  their  own  charters. 
Examples  of  such  procedures  are  available  from  the  other  states 
that  allow  local  charter  writing  and  from  national  research 
organizations . 

In  general,  the  legislature  probably  will  want  to  consider  the 
following  factors  in  providing  a  procedure  for  local  charter 
writing: 

1.   A  decision  on  whether  all  or  just  some  cities 
and  counties  will  be  allowed  to  participate  in 
local  charter  writing. 

As  noted  above,  many  states  require  a  certain 
minimum  population  before  a  local  unit  may  write 
its  own  charter.   Such  limits  apparently  are 
based  on  the  theory  that  a  small  city  or  county 
lacks  the  resources  to  do  a  proper  job  of  charter 
writing  or  to  exercise  the  increased  independence 
that  charter  writing  allows. 

In  Montana,  for  example,  the  legislature  could 
state  that  local  charter  writing  will  be  available 
only  to  those  cities  or  counties  which  individually 
or  in  combination  have  populations  of  more  than 
50,000.   That,  in  effect,  would  limit  local  charter 
v/riting  to  the  cities  of  Great  Falls  and  Billings, 
the  counties  of  Missoula,  Cascade  and  Yellowstone 
and  city-county  combinations  within  those  three 
counties . 

Testimony  before  the  convention  indicated  that  at 
present,  there  is  little  interest  in  local  charter 
writing  in  Montana.   The  one  exception,  according 
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to  convention  records,  is  in  Missoula.   However, 
recent  discussion  in  Great  Falls  suggests  that 
area  also  might  now  be  interested  in  local  charter 
writing. 

A  method  by  which  a  local  government  unit  may 

In  most  states, 
ion  be  held  before 

writing.   The 
this  form:   "Shall 
a  charter  for  the 
"   The  election 
of  a  local  govern- 
a  city  council)  or 


implement  local  charter  writing 
law  requires  that  a  local  elect 
a  local  unit  embarks  on  charter 
question  submitted  could  be  in 
a  commission  be  chosen  to  frame 

county  [or  city]  of  ? 

usually  is  called  by  ordinance 
ment  legislative  body  (such  as 
by  petition  of  local  residents. 


Determinations  concerning  the  charter  commission 
itself.   How  many  members  should  there  be?   Should 
they  be  chosen  by  election?   If  so,  should  they  be 
nominated  by  petition  or  by  primary?   Should  they 
run  on  party  or  nonpartisan  tickets?   How  long 
should  the  commission  have  to  draft  the  charter? 
How  will  it  organize  itself?   How  will  it  get  nec- 
essary operating  funds? 

Provisions  for  the  adoption  or  rejection  of  the 
completed  charter.   When  should  the  completed  charter 
be  submitted  for  approval  or  rejection?   \^/hat  majority 
should  be  required  for  approval?   In  addition,  some 
states  provide  for  transition  once  a  charter  is  adopted; 
others  restrict  the  frequency  with  which  the  call  for 
a  charter  commission  may  be  placed  before  the  voters. 

Provisions  by  which  a  locally  drafted  charter,  once 
adopted,  can  be  amended  or  repealed.   If  the  legisla- 
ture fulfills  the  constitution's  direction  and  pro- 
vides local  charter  writing  procedures  by  1975,  the 
provisions  of  subsection  (2)  of  Section  5,  in  effect, 
will  become  inoperative. 


Section    6.       SELF-GOVERNMENT   POWERS.       A    local    government    unit 
adopting   a   self-government    charter   may    exercise    any   power   not 
prohibited   by    this    constitution,     law,    or   charter.       This    grant    of 
self-government   powers    may    be    extended   to   other    local    government 
units    through   optional   forms    of  government  provided  for   in   Section 
3. 


Comments 


Section  6  represents  perhaps  the  major  departure  of  the  new  con- 
stitution from  the  1889  document.   The  section  must  be  considered 
along  with  Section  4;  together,  they  create  a  two-level  system  of 
local  government  power: 
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1.  Most  cities  and  coionties  in  the  state  probably 
will  operate  under  Section  4,  "General  Powers." 
Under  this  section,  the  local  units  will  con- 
tinue their  present  status,  being  able  to  do 
only  those  things  that  the  legislature  has  said 
they  may  do.   As  noted  earlier,  Section  4  of  the 
new  constitution  is  already  implemented;  it  is 
the  system  of  local-state  relations  that  has  ex- 
isted since  Montana  became  a  state. 

2.  Those  cities  or  counties  which  adopt  self-government 
charters  will  operate  under  Section  6,  rather  than 
Section  4.   Section  6  provides  that  units  adopting 
self-government  charters  may  exercise  any  pov/ers  ex- 
cept those  prohibited  by  the  constitution,  by  state 
law  or  by  the  charter  itself.   In  effect.  Section  6 
provides  a  form  of  what  generally  is  known  as  "home 
rule. " 

The  dual  effects  of  the  two  sections  are  indicated  in  the  following 
example.   Suppose  there  are  two  Montana  cities--City  "A"  does  not 
have  a  self-government  charter  but  City  "B"  does.   Suppose  further 
that  both  cities  want  to  operate  an  off-street  parking  facility. 

City  "A,"  proceeding  under  Section  4  of  the  constitution,  will  be 
able  to  do  nothing  unless  the  legislature  has  enacted  a  law  giving 
cities  the  authority  to  operate  an  off-street  parking  facility. 
If  such  a  law  has  been  passed,  City  "A"  can  do  only  what  the  law 
states  or  implies  as  to  the  setting  up  of  a  parking  facility.   In 
short.  City  "A"  has  only  the  power  that  the  legislature  has 
granted  it. 

On  the  other  hand,  City  "B"  has  a  self-government  charter  and 
operates  under  Section  6.   Therefore,  it  can  set  up  and  operate 
a  parking  facility  in  any  way  it  wishes--even  in  the  absence  of 
legislative  authorization  for  cities  to  run  such  facilities. 
The  only  limitations  on  the  power  of  City  "B"  to  run  a  parking 
facility  will  be  the  state  constitution,  the  city's  own  charter 
and  laws  passed  by  the  legislature.   For  example,  the  legislature 
could  pass  a  law  prohibiting  self-government  cities  from  operating 
parking  facilities,  or  saying  that  money  gained  from  such  facil- 
ities can  be  used  for  no  purpose  other  than  traffic  control.   But 
City  "B"  may  exercise  any  powers  except  those  prohibited  by  the 
constitution,  its  charter  or  the  legislature. 

Legislative  Action  Required 

Theoretically,  Section  6  requires  no  legislative  action.   In  the 
absence  of  such  action,  a  self-government  city  could  sim.ply  do 
whatever  it  wished. 

From  a  practical  standpoint,  however,  the  legislature  undoubtedly 
will  want  to  prohibit  self-government  units  from  exercising 
certain  powers.   For  example,  the  legislature  might  v/ant  to 
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prohibit  them  from  defining  and  providing  for  the  punishment  of 
felonies,  from  levying  certain  taxes  or  from  passing  certain 
civil  lav;s. 

The  extent  to  which  legislative  prohibitions  are  necessary  v/ill 
depend  partly  on  a  determination  of  what  status  present  local 
government  laws  will  have  on  self-government  cities  and  counties. 
Those  laws  now  are  stated  in  terms  of  grants  ot  rower  to  local 
governments;  but  under  Section  6  of  the  constitution,  some  of 
them  also  might  be  interpreted  as  limits  or  prohibition  on  the 
power  of  self-government  units. 

Mere  is  a  case  in  point.   Present  Montana  law  (Section  84-4701.1) 
grants  cities  and  towns  authority  to  levy  an  all-purpose  levy 
which  "shall  not  exceed  sixty-five  (65)  mills  on  the  dollar," 
Can  that  grant  of  power  also  be  interpreted  as  a  prohibition 
against  any  self-government  city  levying  more  than  65  mills? 

The  legislature  will  be  able  to  look  to  other  states  for  aid 
in  answering  such  questions.   Alaska  and  Pennsylvania  have  almost 
identical  constitutional  provisions  and  presumably  have  passed 
laws  to  regulate  the  self-government  units  in  their  states. 
Clearly,  however,  proper  implementation  of  Section  6  also  will 
require  careful  study  in  at  least  two  areas: 

1.  A  determination  of  what  legislative  form  pro- 
hibition or  limitation  of  local  self-government 
powers  should  take. 

2.  A  determination  of  the  subject  areas  (taxation, 
zoning,  police  protection,  personnel  powers,  etc.) 
in  which  local  self-government  powers  should  be 
circumscribed  by  the  legislature. 

Such  a  study  should  be  completed — and  implemented — before  the 
first  self-government  charter  goes  into  effect.   And  the  first 
charter  can  go  into  effect  as  soon  as  the  legislature  provides 
charter  writing  procedures  (see  Section  5)  or,  at  the  latest, 
July  1,  1975. 

Section  6  also  provides  that  the  legislature,  if  it  wishes,  may 
extend  the  self-government  powers  to  other  units  of  government  by 
including  it  in  one  or  more  of  the  optional  forms  authorized  in 
Section  3.   The  legislature  is  not  required  to  do  so,  however. 


Section    7.       Il^TERGOVERNMENTAL   COOPERATION.        (1)       Unless    prohibited 
by    law   or   charter,    a    local    government    unit   may 

(a)  cooperate    in    the    exeroine    of  any    function,    power, 
or   responsibility    with, 

(b)  share    the    services   of  any    officer   or   facilities 
wi  th. 


i 
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(c)       transfer    or    delegate    any    funationj    power,    re- 
sponsibility,   or   duty    of  any    officer    to 

one    or   more    other    local    governmeyit    units,    school    districts ,     the 
state,    or    the    United   States. 


Comments 

Section  7  is  an  extremely  broad  grant  of  intergovernmental  co- 
operation power  to  local  government  units.   It  is  similar  to 
Section  6  in  that  the  legislature  is  put  in  the  position  in  the 
future  of  limiting  a  local  unit's  power  to  act.   Section  7  says, 
in  essence,  that  a  local  government  unit  can  cooperate  with  other 
units  in  virtually  any  manner  unless  the  legislature  or  the  local 
charter  says  no. 

Legislative  Action  Required 

Since  1967,  Montana  has  had  a  rather  broad  "Interlocal  Co-operation 
Act"  on  the  books  (Title  16,  Chapter  49).   That  law,  however,  is 
written  as  a  grant  of  power  to  local  units.   Section  7,  as  noted 
above,  now  puts  the  legislature  in  the  position  of  limiting , 
rather  than  granting,  cooperation  power. 

For  the  sake  of  clarity,  the  legislature  may  wish  to  revise  the 
present  "Interlocal  Co-operation  Act"  to  conform  with  the  wording 
of  the  new  constitutional  section  and  to  prohibit  any  forms  of 
cooperation  it  may  believe  undesirable. 

Section    8.       INITIATIVE   AND   REFERENDUM.       The    legislature    shall 
extend    the    initiative    and   referendum   powers    reserved    to    the 
people    by    the    constitution    to    the    qualified   electors    of   each 
local    government    unit. 

Comments 

Section  8  requires  that  the  legislature  provide  for  the  initiative 
and  referendum  in  local  government  units.   Such  provision  already 
is  made  for  town  and  city  (Title  11,  Chapter  11)  and  city-county 
consolidated  governments  (Title  11,  Chapter  34).   No  broad  ini- 
tiative or  referendum  power  exists  at  the  county  level,  probably 
in  part  because  of  the  extremely  limited  ordinance-making  power 
of  counties  in  the  past. 

Legislative  Action  Required 

Action  is  required  extending  the  powers  of  initiative  and  refer- 
endum to  the  county  level.   The  fact  that  counties  in  the  future 
may  be  exercising  increasing  ordinance-making  power  (under  Sections 
4  and  6)  suggests  that  the  initiative  and  referendum  may  be  helpful 
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tools  on  the  county  level.   (Appendix  A) 


Section    9.       VOTER   REVIEW  OF   LOCAL   GOVERNMENT.        (1)      The    legisla- 
ture   shall,    within    four   years    of   the    ratification    of   this    aonsti- 
tutioHj    provide   procedures    requiring   each    local    government    unit 
or   combination   of  units    to   review   its    structure   and   submit   one 
alternative    form   of  government    to    the    qualified   electors    at    the 
next    general    or   special    election. 

(2)      The    legislature    shall    require    a    review   procedure    once 
every    ten   years   after   the   first   election. 


Comments 

Section  9  represents  the  most  unique  feature  of  the  nev;  local 
government  article  and  perhaps  of  the  entire  constitution.   It 
has  no  counterpart  in  any  other  state  constitution;  therefore, 
there  is  no  example  to  follow  in  implementing  the  section. 

Basically,  the  section  requires  that  electors  in  every  town, 
city  and  county  in  the  state  must  vote  within  the  next  few  years 
to  either  continue  their  present  form  of  government  or  adopt  an 
alternative  form.   Convention  records  indicate  that  the  thought 
behind  the  section  is  that  the  mandated  elections,  at  the  least, 
will  force  people  to  closely  examine  their  local  governments  and 
perhaps  will  result  in  major  improvements  in  Montana  local 
government. 


Legislative  Action  Required 

Implementation  of  the  section  will  require  careful  timing  and  in- 
terpretation.  The  section  appears  to  pose  two  major  tasks  for 
the  legislature: 

1.   The  legislature,  by  June  6,  1976  ("within  four  years 
of  the  ratification  of  the  constitution"),  must  pro- 
vide a  procedure  requiring  each  town,  city  and 
county  to  review  its  present  government  structure 
and  to  submit  an  alternative  form  of  government  to 
the  voters  for  ratification. 


One  of  the  main  decisions  the  legi 
to  make  is  how  to  determine  what  a 
of  government  will  be  listed  on  wh 
Should  the  legislature  itself  make 
directly?   For  example,  that  all  c 
1,000  will  vote  on  the  commission 
and  all  cities  of  more  than  1,000 
Helena)  on  the  city  manager  form? 
islature  provide  that  the  decision 
tive  to  place  on  the  ballot  should 
Section  9  appears  to  support  such 


slature  will  have 
Iternative  form 
ich  ballots. 

the  determination 
ities  of  less  than 
form  of  government 
(except  Bozeman  and 
Or  should  the  leg- 
on  which  alterna- 
be  made  locally? 
a  local  decision; 
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it  states  that  each  local  government  unit  shall 
be  required  ".  .  .to  review  its  structure  and 
submit  one  alternative  form  .  .  .  . " 

2.   In  order  that  the  section  may  be  implemented, 
the  legislature  must  provide  alternative  forms 
of  government  from  which  each  local  unit  can 
select  one  to  put  on  the  l^allot.   The  legisla- 
ture is  directed  to  provide  such  alternative 
forms  under  Section  3  regardless;  Section  9  simply 
makes  legislative  action  more  urgent. 

The  types  of  alternative  forms  that  the  legis- 
lature can  provide  are  discussed  under  Section 
3  above.   Consideration  also  might  be  given  to 
whether  the  language  of  Section  9  would  allow 
disincorporation  as  an  "alternative  form  of 
government"  to  be  voted  upon.   For  the  many 
Montana  towns  with  less  than  1,000  population, 
disincorporation  might  offer  the  only  meaning- 
ful alternative  to  their  present  government. 

The  wording  of  Section  9  makes  careful  planning  and  timing  man- 
datory in  implementing  the  two- fold  task.   Particularly  note- 
worthy is  the  requirement  that  once  the  legislature  provides  the 
procedure,  the  votes  in  each  city  and  county  must  be  conducted 
at  the  "next  general  or  special  election."   Thus,  if  the  legis- 
lature were  to  provide  a  procedure  during  its  1973  or  1974  ses- 
sions, the  vote--barring  a  special  election--would  be  at  the 
general  election  in  1974.   If,  on  the  other  hand,  the  legisla- 
ture waits  until  its  1975  or  1976  session  to  provide  the  pro- 
cedure, the  vote  presumably  will  come  in  November,  1976.   (The 
assumption  is  made  that  the  term  "general  election"  used  in 
Section  9  means  the  statewide  general  election  held  in  even- 
numbered  years  in  November,  not  regularly  scheduled  city  elec- 
tions .  ) 

The  Council  recommends  the  following  timetable  for  legislative 
implementation  of  Section  9: 


1973,  1974,  1975  leg- 
islative sessions: 


Study  and  passage  of  alternative 
or  optional  forms  of  city,  county 
and  city- county  forms  of  govern- 
ment. 


1975  legislative 
session : 


Passage  of  legislation  providing 
procedure  for  each  local  govern- 
ment unit  to  study  its  govern- 
ment and  to  submit  an  alternative, 


General  Election  Day, 
November,  19  76: 


Separate  votes  in  every  city  and 
county  in  the  state  on  whether  to 
adopt  an  alternative  form  of  gov- 
ernment. 


-232- 

This  schedule  offers  the  following  advantages: 

1.  It  meets  the  constitutional  requirements  of 
Section  9. 

2.  It  allows  the  legislature  three  sessions  (1973, 
1974  and  1975)  to  devise  various  optional  or 
alternative  forms  of  city  and  county  government 
and  also  enough  time  to  carefully  devise  a  pro- 
cedure for  the  voter  revievv?  election. 

3.  It  allows  the  local  voters  the  maximum  amount 
of  time  possible  under  Section  9  to  study  their 
present  government  form  and  decide  on  an  altern- 
ative. 

Section  9  also  requires  that  the  legislature  require  a  local 
government  review  at  ten-year  intervals.   Such  a  review  could 
take  a  variety  of  forms;  it  could  be  patterned  after  the  first 
review  as  detailed  in  Section  9  or  it  could  be  entirely  dif- 
ferent.  At  any  rate,  there  is  no  urgency  to  immediately  provide 
what  the  procedure  will  be  for  the  year  19  86. 

Subject  Code  31-59-00  in  the  Advisory  Commission  on  Intergovern- 
mental Relations,  State  Legislative  Program  might  be  helpful  in 
implementing  Section  9. 


OTHER  CONSTITUTIONAL  PROVISIONS  AFFECTING  LOCAL  GOVERNMENT 


Provisions  of  the  new  constitution  outside  of  Article  XI  also 
affect  local  government.   The  follov/ing  are  among  the  major 
changes . 

Local  Government  Debt.   Section  10  of  Article  VIII  of  the  nev; 
constitution  directs  the  legislature  to  limit  local  government 
debt  by  law.   The  present  debt  limitations  are  eliminated  from 
the  constitution. 

However,  those  present  constitutional  debt  limitations  also  are 
incorporated  in  statutory  law.   Section  16-807  limits  county  in- 
debtedness to  five  percent  of  the  value  of  taxable  property  and 
requires  a  vote  on  any  single- purpose  debt  exceeding  $10,000. 
Section  11-966  similarly  gives  statutory  recognition  to  the 
present  constitutional  debt  limits  on  cities  and  towns. 

The  new  constitution  would  allow  the  legislature  to  change  these 
limits.   In  the  alternative,  the  legislature  could  leave  the  debt 
limits  at  their  present  statutory  rate,  the  same  rate  mandated  by 
the  1889  Constitution. 

State  Aid  to  Local  Government.   The  new  constitution  removes 
roadblocks  to  state  aid  to  local  governments.   Omitted  from  the 
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nev/  document  is  the  wording  of  Article  XII,  Section  4,  of  the 
1889  Constitution: 

The  legislative  assembly  shall  not  levy  taxes  upon 
the  inhabitants  or  property  in  any  county,  city, 
town  or  municipal  corporation  for  county,  town, 
or  municipal  purposes  .... 

In  addition,  the  new  constitution  clearly  authorizes  the  use  of 
highway  revenue  for  city  and  county  road  projects  (see  new  Article 
VIII,  Section  6)  and  deletes  language  that  appeared  to  earmark 
state  income  tax  money  for  the  public  schools  and  state  govern- 
ment (old  Article  XII,  Section  la). 

Constitutional  Limitations  on  Salaries.   The  1889  Constitution 
(Article  V,  Section  31)  prohibited  county  officials  from  receiving 
pay  increases  during  their  terms  of  office.   The  result  has  been 
an  "unequal  pay  for  equal  v/ork"  situation,  particularly  with  re- 
gard to  county  commissioners  who  serve  six-year,  overlapping 
terms.   For  example,  a  commissioner  in  a  first-class  county  elected 
in  1956  is  receiving  $5,600  a  year;  a  second  commissioner  in  the 
same  county  elected  in  1968  is  receiving  $6,500  because  the  leg- 
islature raised  the  pay  in  1967;  the  third  commissioner  in  the 
county,  elected  in  1970,  is  receiving  $8,000  because  the  1969 
legislature  raised  the  pay  again. 

Although  the  constitutional  basis  for  this  situation  is  not  in- 
cluded in  the  new  constitution,  statutory  law  continues  to  pro- 
hibit pay  raises  during  a  term  of  office  (see  Section  16-912  for 
county  commissioners,  Section  25-609  for  other  county  officials 
and  Section  11-732  for  city  officials) .   If  the  legislature 
wishes  to  delete  the  salary  prohibition,  it  nov/  may  do  so. 

County  Office  Location.   The  provision  in  the  1889  Constitution 
(Article  XIX,  Section  6)  requiring  that  all  county  officers  must 
keep  their  offices  at  the  county  seat  \7as  omitted  from  the  new 
constitution.   Hov/ever,  the  requirement  remains  a  part  of  statu- 
tory law  (see  Section  16-2413) . 

Townships.   All  references  to  townships  as  a  governmental  unit 
were  deleted  from  the  new  constitution.   Justices  of  the  peace 
now  are  to  be  elected  on  a  county,  rather  than  township  basis 
(see  new  Article  VII,  Section  5).   Statutory  law  should  be  revised 
to  conform  with  this  change  and  possibly  to  eliminate  all  mention 
of  the  township  as  a  governmental  unit. 


■ 
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EXHIBIT  1 

I 

LOCAL  GOVERNMENT  SURVEY  , 

r 
( 

The  following  is  a  summary  of  the  results  of  the  local  govern- 
ment survey  conducted  by  the  Council  in  conjunction  with  this  ' 
study.   Of  the  750  questionnaires  mailed  to  all  Montana  mayors 
and  aldermen,  only  79,  or  11%  were  returned  to  the  Council  offices.         : 
An  11%  return,  while  far  from  adequate  for  analytical  purposes,             = 
was  found  to  contain  some  significant  features.   The  purpose  of             j 
this  summary  is  to  point  out  some  of  the  salient  areas  which  re-            : 
ceived  the  attention  of  at  least  50%  of  the  respondents  and                \ 
could,  therefore,  be  considered  somewhat  representative  of  the 
whole. 

The  objective  responses  to  questions  appearing  in  the  question- 
naire are  presented  together  for  all  officials  and  classes  of 
municipality  in  order  to  obtain  the  greatest  possible  number  of 
answers  in  each  category.   A  breakdown  of  forms  received  is  as 
follows : 

3rd 
1st  Class  2nd  Class         Class  Tovm  Totals 

25,000+  10-25,000  7,500-10,000  5,000-7,500 

Mayors     2        2  2  3        0     13    22 

Aldermen  _8       11  3  12        5     18    52 

Totals   10       13  5  15        5     31    79 


Three  related  questions  were  designed  to  identify  service  areas 
which  were  felt  to  be  purely  local  in  nature  and  those  which  were 
felt  to  require  some  sort  of  county  or  state  partnership.   The 
three  questions  all  involved  an  assessment  of  23  service  areas 
which  were  listed  on  the  form.   The  charter-v;riting  provisions  in 
the  new  constitution  require  that  such  shared  powers  be  defined, 
so  as  to  lessen  the  possibility  of  future  litigation  through  the 
courts. 

Question  1  asked  for  an  assessment  of  the  current  Montana  codes 

relating  to  municipal  services.   Using  the  present  statutes  as  a 

standard,  officials  were  asked  to  rank  the  service  areas  listed 

as  to  whether  a  greater  or  lesser  degree  of  legislation  was  ^ 

needed  for  each.  g 


Those  service  areas  felt  to  be  "under  legislated"  under  current  '^ 

laws  were:  2 


1.  Air  and  Water  Pollution  Control  (59%) 

2.  Civil  Defense  (58%) 

3.  Planning  for  Water  and  Sewer  Facilities      (56%) 


*■ 
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4.  Driver  Improvement  (50%) 

5.  Construction  of  Water  and  Sewer  Plants    (43%) 

6.  Waste  Collection  and  Disposal  (43%) 

7.  Juvenile  Delinquency  (37%) 

It  is  perhaps  erroneous  to  assume  a  need  for  additional  statu- 
tory controls  in  the  above  areas.   In  responding  to  the  question 
as  stated,  officials  may  have  felt  a  need  for  a  realignment  of 
statutory  responsibilities,  a  clarification  or  amplification  of 
pertinent  codes,  or  even  a  shifting  of  responsibility  to  the 
federal  level.   Consideration  must  also  be  given  to  the  fact 
that  the  respondents  were  not  given  the  opportunity  to  express 
their  views  on  the  necessity  of  any  state  legislation  in  the 
service  areas  listed. 

Those  areas  which  were  considered  to  be  "over  legislated"  v/ere : 

1.  Annexation  of  Unincorporated  Areas        (41%) 

2.  City  Planning  and  Zoning  (39%) 

3.  Parks,  Playgrounds  and  Golf  Courses       (38%) 

Perhaps  the  most  notable  aspect  of  the  response  to  this  question 
was  that  the  "status  quo"  or  "same  degree"  choice  received  the 
most  attention  in  most  of  the  service  areas  listed.   While  the 
services  shown  in  the  questionnaire  were  not  all-inclusive,  they 
did  represent  the  majority  of  services  provided  by  90%  of  all  in- 
corporated places  in  Montana.   More  than  one  respondent  implied 
that  while  he  felt  that  a  service  should  be  provided  by  his  local 
government  unit,  he  recognized  that  the  tax  base  of  his  incorpor- 
ated area  would  not  support  more  than  high-priority  services  such 
as  sewer  and  water.   Fiscal  capacity  to  perform  was  no  doubt  a 
factor  affecting  all  objective  questions  in  the  questionnaire. 

Question  2  expanded  on  the  statutory  aspects  of  question  1,  and 
asked  that  the  respondents  indicate  their  opinions  on  how  the 
service  areas  would  best  be  administered  (i.e.,  whether  the  gov- 
ernmental problem  for  which  the  service  was  provided  was  of  state- 
wide, local,  or  mutual  concern). 

The  distribution  of  responsibilities  indicated,  by  order  of  im- 
portance, were  as  follov/s: 

Statewide  Issues 

1.  Driver  Improvement  (46%) 

2.  Civil  Defense  (45%) 

Local  Issues 

1.  Annexation  of  Unincorporated  Areas  (73%) 

2.  Parks,  Playgrounds,  and  Golf  Courses  (70%) 

3.  City  Planning  and  Zoning  (66%) 

4.  Ambulance  Services  (53%) 

5.  Jails  (47%) 

6.  Municipal  Court  System  (44%) 
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Joint  Concerns  Requiring  Some  State  Administration 

1.  Public  Safety  (Police  and  Fire  Protection)  (67%) 

2.  Planning  for  Water  and  Sewer  Facilities  (59%) 

3.  Construction  of  Water  and  Sewer  Plants  (59%) 

4.  Airports  (59%) 

5.  Juvenile  Delinquency  (57%) 

6.  Art  Galleries,  Libraries  and  Museums  (55%) 

7.  Licensing  and  Regulation  of  Alcoholic 

Beverage  Dispensers  (53%) 

8.  Air  and  Water  Pollution  Control  (52%) 

9.  Land  Improvement  and  Reclamation  (4  8%) 

10.  Bridges  (46%) 

11.  Waste  Collection  and  Disposal  (46%) 

12.  Industrial  Development  (44%) 

13.  Licensing  and  Regulation  of  Business  and  (40%) 

Professions 

Even  though  many  of  the  items  listed  above  did  not  receive 
enough  of  a  majority  selection  to  be  considered  significant,  the 
response  to  this  question  was  nevertheless  surprising  in  that 
most  of  the  services  were  felt  to  require  a  state-local  partner- 
ship for  their  administration.   This  is  in  conflict  with  other 
sections  of  the  questionnaire  which  indicated  a  strong  desire  on 
the  part  of  local  officials  to  "control  their  own  affairs." 
However,  as  in  question  1,  the  municipality's  fiscal  resources 
or  ability  to  provide  services  may  have  played  an  important  role 
in  how  individual  officials  responded  to  the  question  as  stated. 
Other  significant  points  to  be  noted  from  the  question  are: 

1.  Local  law  enforcement  services,  including  the  ad- 
judication of  matters  before  lower  courts,  was 
felt  to  be  of  local  concern,  while  other  public 
safety  matters,  such  as  civil  defense,  driver  ed- 
ucation, and  the  enforcement  of  state  liquor  laws, 
were  felt  to  require  some  state  help. 

2.  The  fact  that  police  and  fire  protection  were  con- 
sidered to  be  of  mutual  state-local  concern  may 
well  be  a  reflection  of  the  increasingly  untenable 
burden  these  services  place  upon  the  general  funds 
of  all  Montana  cities  and  towns.  This  problem  has 
received  a  great  deal  of  attention  during  recent 
state  legislative  sessions. 

Question  3  asked  that  respondents  evaluate  each  service  area  as 
to  whether  it  would  best  be  administered  at  the  county  level, 
municipal  level,  or  through  a  city-county  interlocal  agreement. 
As  in  previous  questions,  the  results  pose  more  questions  than 
they  answer.   For  example,  while  most  services  listed  v^ere  felt 
to  be  best  administered  under  some  sort  of  city-county  sharing 
agreement,  the  items  best  representative  of  the  advantages  of 
consolidation  (i.e.,  planning,  zoning  and  annexation)  continued 
to  be  reserved  to  city  or  town  jurisdiction.   Respondents  may 
have  felt  that  periodic  contractual  relationships  with  county 
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governments  to  solve  mutual  problems  were  superior  to  a  more 
permanent  structural  consolidation. 

It  is  also  odd  that  coionties  were  rejected  as  the  preferable  ad- 
ministrative area  for  the  licensing  and  regulation  of  businesses 
and  professions.   This  point  causes  more  confusion  in  light  of 
the  fact  that  such  regulation  was  felt  to  require  some  state 
control  in  previous  questions.   This  same  preference  holds  true 
for  all  facets  of  utilities  planning,  but  is  more  understandable 
in  the  face  of  recent  city-county  controversies  over  the  subject 
of  extending  sewer  and  water  facilities  to  unincorporated  areas. 

Generally,  areas  which  were  considered  to  be  most  easily  shared 
were  those  which  have  been  developed  over  past  legislative  ses- 
sions after  being  recognized  as  more  effectively  administered  on 
a  city-county  basis.   These  areas  would  include: 

1.  City-county  airports 

2.  City-county  jails 

3.  City-county    landfill    dumps 

4.  City-county  hospital  and  nursing  care  facilities 

5.  Countywide  civil  defense  facilities 

City-county  planning  boards  were  notable  by  their  absence  from 
the  above  list. 


Another  section  o 
ments  designed  to 
desire  autonomy  o 
mental  responsibi 
sponse  to  this  se 
evidenced  by  a  le 
tive.  The  divisi 
distributed  and  s 


f  the  questionnaire  contained  opinion  state- 
identify  the  degree  to  which  municipalities 
ver  local  affairs,  including  what  major  govern- 
lities  they  felt  qualified  to  assume.   The  re- 
ction  provided  the  sharpest  contrast  in  opinion, 
ss  than  5%  choice  of  the  "no  opinion"  alterna- 
on  of  "agree"  and   "disagree"  choices  were  evenly 
eparated  by  significant  percentage  deviations. 


Positive  home  rule  statements  were  answered  in  the  affirmative  by 
an  average  of  81%.   From  the  responses,  it  could  be  said  that 
city  officials,  regardless  of  the  size  of  their  respective  units, 
felt  that  all  incorporated  cities  or  towns  should  be  eligible  for 
some  degree  of  home  rule.   Positive  answers  to  other  questions 
underscored  the  fact  that  local  officials  desired  more  legisla- 
tive powers  in  local  affairs  and  would  prefer  to  have  such  an 
allocation  of  powers  defined  in  some  way,  such  as  through  the 
constitution.   Ninety-two  percent  of  all  respondents  agreed  that 
the  responsibility  for  action  or  inaction  in  meeting  local  prob- 
lems should  be  placed  with  the  local  governing  body. 

Other  questions  in  this  section  attempted  to  further  isolate 
issues  which  respondents  felt  should  be  controlled  by  the  state 
in  order  to  provide  uniformity  among  the  various  governmental 
units.   A  substantial  number  disagreed  that  the  state  legislature 
should  control  municipal  deljt  limits  (58%)  ,  but  agreed  that  the 
state  has  a  responsibility  to  set  uniform,  statewide  limits  on 
property  tax  levies  (64%) .   The  question  of  municipal  debt  limits 
was  discussed  in  depth  in  hearings  before  the  Council,  and 
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witnesses  generally  agreed  that  while  the  constitutional  limita- 
tion on  indebtedness  had  not  caused  problems  for  Montana  cities, 
the  statutory  limit  on  municipal  bond  interest  rates  was  a 
source  of  major  frustration  to  local  officials. 

Respondents  seemed  evenly  divided  on  a  question  as  to  whether  or 
not  the  state  legislature  should  prescribe  the  types  of  revenue 
available  to  cities. 

Responses  to  other  sections  of  the  local  government  survey,  not 
mentioned  above,  were  inconclusive  for  reporting  purposes.   A 
detailed  breakdown  of  survey  returns  will  be  made  available  to 
any  legislator  on  request. 
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APPENDIX  A 


BILL  NO. 

INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  EXTEND  THE  POWERS  OF 
INITIATIVE  AND  REFERENDUM  TO  THE  COUNTIES." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   (1)   Resolutions  may  be  proposed  by  the  legal 
voters  of  any  county  in  this  state,  in  the  manner  provided  in 
this  act.   Fifteen  percent  (15%)  of  the  legal  voters  of  any 
county  may  propose  to  the  board  of  county  commissioners  a  res- 
olution on  a  subject  within  the  legislative  jurisdiction  and 
powers  of  such  county  commissioners,  or  a  resolution  amending 
or  repealing  any  prior  resolution  or  resolutions.   Such  petition 
shall  be  filed  with  the  county  clerk.   It  shall  be  the  duty  of 
the  county  clerk  to  present  the  same  to  the  board  at  its  first 
meeting  next  following  the  filing  of  the  petition.   The  board 
may,  within  sixty  (60)  days  after  the  presentation  of  the  peti- 
tion to  the  board,  adopt  the  resolution  as  set  forth  in  the 
petition.   If  the  resolution  proposed  by  the  petition  is  passed 
without  change,  it  shall  not  be  submitted  to  the  people,  unless 
a  petition  for  referendum  demanding  such  submission  shall  be 
filed  under  the  provisions  of  this  act. 

(2)  If  the  board  does  not,  within  sixty  (60)  days,  pass  the 
resolution  proposed  in  the  petition,  then  the  resolution  proposed 
by  the  petition  shall  be  submitted  to  the  people.   Before  sub- 
mitting such  resolution  to  the  people,  the  board  may  direct  that 
a  suit  be  brought  in  the  district  court  in  and  for  the  county  to 
determine  whether  the  petition  and  ordinance  are  regular  in  form, 
and  v/hether  the  ordinance  so  proposed  would  be  valid  and  consti- 
tutional.  The  procedure  for  judicial  review  shall  be  the  same 

as  that  provided  for  the  cities  in  Section  11-1104  (4)  and  (5) . 

(3)  If  a  resolution  shall  be  repealed  pursuant  to  a  proposal 
initiated  by  the  legal  voters  of  a  county  as  in  this  section  pro- 
vided, the  board  of  commissioners  may  not,  within  a  period  of  two 
(2)  years  thereafter,  reenact  such  resolution  or  any  resolution 

so  similar  thereto  as  not  to  be  materially  different  therefrom. 
If  during  such  two  (2)  year  period  the  council  enacts  a  resolu- 
tion similar  to  the  one  repealed  pursuant  to  initiative  of  the 
voters,  a  suit  may  be  brought  to  determine  whether  such  new  res- 
olution be  a  reenactment  without  material  change  of  the  one  so 
repealed,  and  the  provisions  of  subsections  (2)  and  (3)  of  Section 
11-1104  hereof  shall  apply  to  such  suit  and  determination  of  the 
issues  arising  thereon.   Nothing  herein  contained  shall  prevent 
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exercise  of  the  initiative  herein  provided  for,  at  any  time,  to 
procure  a  reenactment  of  a  resolution  repealed  pursuant  to  in- 
itiative of  the  voters. 

Section  2.   Any  resolution  proposed  by  petition  as  aforesaid, 
which  shall  be  entitled  to  be  submitted  to  the  people,  shall  be 
voted  on  at  the  next  regular  election  to  be  held  in  the  county, 
unless  the  petition  therefor  shall  ask  that  the  same  be  submitted 
at  a  special  election,  and  such  petition  be  signed  by  not  less 
than  fifteen  percent  (15%)  of  the  electors  qualified  to  vote  at 
the  last  preceding  county  election. 

Section  3.   No  resolution  passed  by  the  board  of  county  com- 
missioners shall  become  effective  until  thirty  (30)  days  after  its 
passage,  except  general  appropriation  resolutions  providing  for 
the  ordinary  and  current  expenses  of  the  county,  excepting  also 
emergency  measures,  and  in  the  case  of  emergency  measures  the 
emergency  must  be  expressed  in  the  preamble  or  in  the  body  of  the 
measure,  and  the  measure  must  receive  a  two-thirds  (2/3)  vote  of 
all  the  members  of  the  board.   Emergency  resolutions  shall  include 
only  such  measures  as  are  immediately  necessary  for  the  preserva- 
tion of  peace,  health,  and  safety. 

Section  4.   During  the  thirty  (30)  days  following  the  passage 
of  any  resolution,  ten  percent  (10%)  of  the  qualified  electors  of 
the  county  may,  by  petition  addressed  to  the  board  and  filed  with 
the  county  clerk,  demand  that  such  resolution,  or  any  part  or  parts 
thereof,  shall  be  submitted  to  the  electors  of  the  county. 

Section  5.   Any  measure  on  which  a  referendum  is  demanded 
under  the  provisions  of  this  act  shall  be  submitted  to  the  electors 
of  the  city  or  town  at  the  next  county  election;  provided,  the 
petition  or  petitions  shall  have  been  filed  with  the  county  clerk 
at  least  thirty  (30)  days  before  such  election.   If  such  petition  or 
petitions  be  signed  by  not  less  than  fifteen  percent  (15%)  of  the 
qualified  electors  of  the  county,  the  measure  shall  be  submitted 
at  a  special  election  to  be  held  for  the  purpose. 

Section  6.   The  board  of  county  commissioners  may  in  any 
case  order  a  special  election  on  a  measure  proposed  by  the  initia- 
tive, or  when  a  referendum  is  demanded,  or  upon  any  resolution 
passed  by  the  board  and  may  likewise  submit  to  the  electors,  at 
a  general  election,  any  resolution  passed  by  the  board. 

Section  7.   Whenever  a  measure  is  ready  for  submission  to  the 
electors,  the  clerk  of  the  county  shall,  in  writing,  notify  the 
board,  who  shall  issue  a  proclamation  setting  forth  the  measure  and 
the  date  of  the  election.   Said  proclamation  shall  be  published  four 
(4)  days  in  four  (4)  consecutive  weeks  in  each  daily  newspaper  in 
the  county,  if  there  be  such,  otherwise  in  the  weekly  newspaper  pub- 
lished in  the  county.   In  case  there  is  no  weekly  newspaper  published, 
the  proclamation  and  the  measure  shall  be  posted  conspicuously 
throughout  the  county. 

Section  8.   The  question  to  be  balloted  upon  by  the  electors 
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shall  be  printed  on  the  initiative  or  referendum  ballot,  and  the 
form  shall  be  that  prescribed  by  law  for  questions  submitted  at 
state  elections.   The  referendum  or  initiative  ballots  shall  be 
counted,  canvassed,  and  returned  by  the  regular  board  of  judges, 
clerks,  and  officers,  as  votes  for  candidates  for  office  are 
counted,  canvassed,  and  returned.   The  returns  for  the  questions 
submitted  by  the  voters  of  the  county  shall  be  on  separate  sheets, 
and  returned  to  the  county  clerk.   The  returns  shall  be  canvassed 
in  the  same  manner  as  the  returns  of  regular  elections  for  county 
and  federal  officers.   The  board  shall  issue  a  proclamation,  as 
soon  as  the  result  of  the  final  canvass  is  kno\>m ,  giving  the 
whole  number  of  votes  cast  in  the  municipality  for  and  against 
such  measure,  and  it  shall  be  published  in  like  manner  as  other 
proclamations  herein  provided  for.   A  measure  accepted  by  the 
electors  shall  take  effect  five  (5)  days  after  the  vote  is 
officially  announced. 

Section  9.   The  qualifications  for  voting  on  questions  sub- 
mitted to  the  electors,  under  the  provisions  hereof,  shall  be  the 
same  as  those  required  for  voting  for  county  commissioners. 

Section  10.   The  provisions  of  this  act  regarding  the  -ref- 
erendum shall  not  apply  to  resolutions  which  are  required  by  any 
other  law  of  the  state  to  be  submitted  to  the  voters  or  the 
electors  or  taxpayers  of  any  county. 

Section  11.   The  form  of  petitions  and  the  proceedings  under 
this  act  shall  conform  as  nearly  as  possible,  with  the  necessary 
changes  as  to  details,  to  the  provisions  of  the  laws  of  the  state 
relating  to  the  initiative  and  referendum,  and  be  regulated  by 
such  laws,  except  as  otherwise  provided  in  this  act. 


i^ 
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APPENDIX  B 

BILL  NO. 

INTRODUCED  BY 


16-901,  16-2403,  16-2406,  16-2407,  16-2412,  16-3902,  16-3906 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  CHAPTERS  9,  24 
AND  39,  TITLE  16,  R.C.M.  1947,  TO  PROVIDE  FOR  OPTIONAL  FORMS  OF 
COUNTY  GOVERNMENT;  TO  ADD  COUNTY  ATTORNEY  AND  COUNTY  CLERK  TO 
THE  LIST  OF  OFFICES  THAT  CAN  BE  CONSOLIDATED;  AND  TO  REPEAL 
SECTION  16-901  AND  16-2407,  R.C.M.  1947." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Any  county  in  this  state  may,  pursuant  to  the 
provisions  of  this  title,  the  constitution  of  the  state  of  Montana 
and  any  other  appropriate  provisions  of  law,  adopt  any  one  of 
the  optional  forms  of  county  government  provided  in  this  title. 

Section  2.   (a)   The  county  commissioner  form  of  county 
government  shall  be  that  form  in  which  the  government  is  admin- 
istered by  a  board  of  county  commissioners. 

(b)   Each  county  must  have  a  board  of  county  commissioners 
consisting  of  from  three  (3)  to  five  (5)  members  and  all  commis- 
sioners may  be  elected  for  uniform  or  overlapping  terms  not  ex- 
ceeding four  (4)  years. 

Section  3.   Section  16-2403,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"16-2403.   County  officers  enumerated.   The-of f ieers-of-a 
ee«nty-are-r   A  county  may  have  the  following  officers: 

A  treasurer; 

A  county  clerk; 

A  clerk  of  the  district  court; 

A  sheriff; 

A  county  auditor,  except  in  the  sixth,  seventh,  and                p. 

eighth  class  counties;                                                 g 

A  county  attorney;                                                § 

A  surveyor; 

A  coroner;                                                          3 

A  public  administrator; 

An  assessor;  C' 


A  county  superintendent  of  common  schools; 
A  board  of  county  commissioners." 
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Section  4 . 
read  as  follows 


Section  16-2406,  R.C.M,  1947,  is  amended  to 


"16-2406.   County  and  other  officers,  when  elected  or  appointed 
and  term  of  office.   There  ahaii  may  be  elected  in  each  county 
the  following  county  officers  who  shall  possess  the  qualifica- 
tions for  sufferage  prescribed  by  the  constitution  of  the  state 
of  Montana,  and  such  other  qualifications  as  may  be  prescribed 
by  law: 

One  county  clerk  who  shall  be  clerk  of  the  board  of  county 
commissioners  and  ex  officio  recorder;  one  sheriff;  one  treasurer, 
who  shall  be  collector  of  the  taxes;  provided,  that  the  county 
treasurer  shall  not  be  eligible  to  his  office  for  the  succeeding 
term;  one  county  superintendent  of  schools;  one  county  surveyor; 
one  assessor;  one  coroner;  one  public  administrator.   Persons 
may  be  elected  to  the  different  offices  named  in  this  section 
and  they  shall  hold  their  respective  offices  for  the  term  of  four 
(4)  years,  and  until  their  successors  are  elected  and  qualified. 

The  county  attorneys,  county  auditors,  and  all  elective 
township  officers,  must  be  elected  at  each  general  election  as 
now  provided  by  law.   The  elected  officers  mentioned  in  this  act 
must  take  office  on  the  first  Monday  of  January  next  succeeding 
their  election,  except  the  county  treasurer,  whose  term  begins 
on  the  first  Monday  of  March  next  succeeding  his  election. 

Vacancies  in  all  county,  township  and  precinct  offices, 
except  that  of  county  commissioners,  shall  be  filled  by  appoint- 
ment by  the  board  of  county  commissioners,  and  the  appointee 
shall  hold  his  office  until  the  next  general  election  if  elective, 
and  if  not  elective,  the  appointee  serves  at  the  pleasure  of  the 
commissioners ;  provided,  however,  that  the  board  of  county  com- 
missioners of  any  county  may,  in  its  discretion,  consolidate  any 
two  or  more  of  the  within  ncimed  offices  and  combine  the  powers 
and  the  duties  of  the  said  offices  consolidated;  however,  the  pro- 
visions hereof  shall  not  be  construed  as  allowing  one  (1)  office 
incumbent  to  be  entitled  to  the  salaries  and  emoluments  of  two 
(2)  or  more  offices;  provided,  further,  that  in  consolidating 
county  offices,  the  board  of  county  commissioners  shall,  six  (6) 
months  prior  to  the  general  election  held  for  the  purpose  of 
electing  the  aforesaid  officers,  or  six  (6)  months  prior  to  the 
appointment  of  aforesaid  officers,  make  and  enter  an  order,  com- 
bining any  two  (2)  or  more  of  the  within  named  offices,  and  shall 
cause  the  said  order  to  be  published  in  a  newspaper,  published 
and  circulated  generally  in  said  county,  for  a  period  of  six  (6) 
weeks  next  following  the  date  of  entry  of  said  order. " 


Section  5, 
as  follows: 


Section  16-2412,  R.C.M.  1947,  is  amended  to  read 


"16-2412.   Vacancies,  how  filled.   All  vacancies  in  county 
and  township  offices,  except  county  commissioner,  are  filled  by 
appointment  made  by  the  county  commissioners.   Appointees  hold 
until  the  vacancies  are  filled  by  election  if  elective  offices. 
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and  if  non-elective  offices,  appointees  serve  at  the  pleasure  of 
the  commissioners. 

Section  6.  The  procedure  for  choosing  an  optional  form  of 
county  government  under  this  section  is  provided  for  in  section 
16-3902. 

Section  7.   Section  16-3902,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"16-3902.   Method  of  adoption.   (a)   Upon  a  petition  filed 
V7ith  the  board  of  county  commissioners  signed  by  not  less  than 
20  per  cent  of  the  whole  number  of  voters  who  voted  at  the  last 
general  election  asking  that  a  referendum  be  held  on  the  question 
of  €idepting-the-e©«nty-manage3?-f orm-ef-gevejfnfnen'fc  whether  one  of 
the  optional  forms  of  government  provided  for  in  this  title  shall 
be  established  within  a  county,  it  shall  be  the  duty  of  the 
board  of  county  commissioners  to  submit  the  question  at  the  next 
regular  election  or  call  a  special  election  for  the  purpose.   If 
a  special  election  is  called  it  shall  be  held  not  more  than 
ninety  days  nor  less  than  sixty  days  from  the  filing  of  the  peti- 
tion, but  not  within  thirty  days  of  any  general  election.   The 
q«e9ti©n-9Hbfflitted-3haii-be-wo3?ded-r  —  -Shaii-fehe-eeanty-manage*- 
f  erm-ef-geve  gnment-be- adopted- a:  n eoanty?" 

(b)  It  shall  be  the  duty  of  the  board  of  county  commissioners 
to  publish  a  notice  of  the  referendum  in  a  daily  paper  twice  a 
week  for  a  period  of  three  consecutive  weeks,  or  in  case  there  is 
no  daily  paper  of  wide  circulation  in  the  county,  then  in  a  weekly 
paper  for  four  consecutive  weeks. 

(c)  If  a  majority  of  the  votes  cast  on  the  question  at  the 
election  shall  be  in  favor  of  the  eo«n'fev-manage3f  optional  form 
of  government  it  shall  go  into  effect  at  a  date  designated  in 
the  petition  or  resolution.   Provided:   That  no  elected  official 
then  in  office,  whose  position  will  no  longer  be  filled  by  popu- 
lar election,  shall  be  retired  prior  to  the  expiration  of  his 
term  of  office,  but  that  from  and  after  the  establishment  of  such 
form  of  government,  his  duties  shall  be  such  duties  as  are  assigned 
to  him  by  the  county  manager  if  a  county  manager  form  and  if  not 

by  the  county  commissioners. 

(d)  If  a  majority  of  the  votes  cast  on  the  question  at  the 
election  shall  disapprove  the  option,  the  existing  form  shall  be 
continued  and  no  new  referendum  may  be  held  during  the  next  two 
(2)  years  following  the  date  of  such  disapproval. 

Section  8.   Section  16-3906,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"16-3906.   Appointment  of  manager.   (a)   The-eeHRty-board 
shaii-appeint-a-eetinty-managejf-and-f  ix-h±9-e©mpen9ationT--He 
9hai±-be-the-ad»ini9tra'tive-head-of-'hhe-e©«nty-gevernrnent7-and 
9haii-dev©te-h±9-f  «ii-time-to-'fehi3-w©3fkT--He-shaii-be-app©inted 
w±fch-jregai?d-t©-me3fit-©niy--and-he-need-n©t-be-a-3re9ident-of-'fehe 
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eotinty-at-the-time-of-hi9-appointmentT--No-meribep-o^-the-e©anty 
board- shaiiy -daring- the- time- €or-whieh- eieeted- -be-eho3en-man- 
agery-nor-sheii-t he-manger iai-power 9 -be-given-to-a-per son- whe-at 
the-same-time-is-f iiiing-an-eieetive-o*f ieer   The  board  of  county 
commissioners  may  appoint  a  county  manager  who  shall  be  the  ad- 
ministrative head  of  the  county  government,  and  shall  be  respon- 
sible for  the  administration  of  all  departments  of  the  county 
government  which  the  board  of  county  commissioners  has  the 
authority  to  control.   He  shall  be  appointed  with  regard  to  merit 
only,  and  he  need  not  be  a  resident  of  the  county  at  the  time  of 
his  appointment.   In  lieu  of  the  appointment  of  a  county  manager, 
the  board  may  impose  and  confer  upon  the  chairman  of  the  board 
of  county  commissioners  the  duties  and  powers  of  a  manager,  as 
hereinafter  set  forth,  and  under  such  circumstances  said  chair- 
man shall  be  considered  a  full-time  chairman.   Or  the  board  may 
impose  and  confer  such  powers  and  duties  upon  any  other  officer 
or  agent  of  the  county  who  may  be  sufficiently  qualified  to 
perform  such  duties,  and  the  compensation  oaid  to  such  officer 
or  agent  may  be  revised  or  adjusted  in  order  that  it  may  he 
adequate  compensation  for  all  the  duties  of  his  office.   The 
term  "manager"  herein  used  shall  apply  to  such  chairman,  officer, 
or  agent  in  the  performance  of  such  duties. 

(b)  The  manager  shall  not  be  appointed  for  a  definite  ten- 
ure, but  shall  be  removable  at  the  pleasure  of  the  county  board. 
In  case  the  county  board  determines  to  remove  the  manager,  he 
shall  be  given,  if  he  so  demands,  a  written  statement  of  the 
reasons  alleged  for  the  proposed  removal  and  the  right  to  a 
hearing  thereon  at  a  public  meeting  of  the  county  board  prior  to 
the  date  on  which  his  final  removal  shall  take  effect,  but  oending 
and  during  such  hearing  the  county  board  may  suspend  him  from 
office,  provided  that  the  period  of  suspension  shall  be  limited 

to  thirty  days.   The  action  of  the  board  in  suspending  or  removing 
the  manager  shall  not  be  subject  to  review.   In  case  of  the  ab- 
sence or  disability  of  the  manager  the  county  board  may  designate 
some  responsible  person  to  perform  the  duties  of  the  office. 

(c)  There  may  also  be  an  elected  county  manager  form  of 
government  in  which  the  government  is  administered  by  a  single 
county  official,  elected  at  large  bv  the  qualified  voters  of  the 
county.   The  board  of  county  commissioners  shall  act  as  the  leg- 
islative body  of  the  county  under  this  form  of  county  government. 
The  elected  county  manager  shall  be  responsible  for  the  admin- 
istration of  all  departments  of  the  county  government.   Qualifi- 
cations for  the  office  of  elected  county  manager  shall  be  the 

same  as  those  for  the  board  of  county  commissioners.   The  functions, 
duties   and  responsibilities  of  the  elected  county  manager  are 
the  same  as  for  the  appointed  county  manager. 
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APPENDIX  C 

BILL  N0._ 

INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  ALLOW  THE  LEGAL  VOTERS 
OF  ANY  CITY  OR  TOWN  IN  THE  STATE  TO  ADOPT  A  STRONG  MAYOR  FOP.M 
OF  MUNICIPAL  GOVERNMENT;  CREATING  A  NEW  SECTION  TO  BE  NUMBERED 
11-802.1." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   There  is  hereby  created  a  new  section  to  be 
numbered  11-802.1  as  follows: 

11-802.1.   Strong  mayor  form  of  government  authorized.   The 
legal  voters  of  any  city  or  town  in  this  state  may,  in  the  manner 
provided  in  Title  11,  chapter  11,  cause  an  ordinance  to  be  adopted 
which  has  as  its  subject  the  vesting  of  any  or  all  of  the  follow- 
ing powers  with  the  office  of  mayor  of  such  city  or  tovm : 

(1)  To  appoint  and  remove,  without  consent  of  the  council, 
all  nonelective  officers  of  the  city  or  town. 

(2)  To  exercise  control  of  all  departments  and  divisions 
thereof  created  in  this  title,  or  that  may  be  created  by  the 
council. 

(3)  To  appoint  one  (1)  or  more  administrative  assistants 
to  assist  him  in  the  direction  of  the  operations  of  the  various 
city  departments  and  agencies.   Such  administrative  assistants 
shall  be  solely  answerable  to  the  mayor. 

(4)  To  be  solely  responsible  for  the  preparation  of  the 
annual  budget  in  compliance  with  the  procedures  set  forth  in 
chapter  14  of  this  title. 

(5)  To  appoint  a  budget  and  finance  director  whose  func- 
tions shall  include  the  preparation  under  the  direction  of  the 
mayor  of  the  annual  municipal  budget.   Such  budget  and  finance 
director  shall  be  solely  answerable  to  the  mayor  and  shall  serve 
at  his  pleasure. 

If  any  ordinance  duly  adopted  in  accordance  with  this  section 
is  in  conflict  v/ith  sections  11-801  or  11-802  above,  the  provisions 
of  this  section  shall  prevail. 


i 
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APPENDIX  D 


BILL  NO. 


INTRODUCED  BY 


16-2501,  16-2503,  16-2505,  16-2507 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN    ACT  TO  AMEND  SECTION  16-2501, 
R.C.M.  1947,  DELETING  REFERENCE  TO  THE  1889  CONSTITUTION  AND 
PROVIDING  FOR  CONSOLIDATION  OF  OFFICES  AMONG  COUllTIES." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTMJA: 

Section  1.   Section  16-2501,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"16-2501.   (4749.1)   Consolidation  of  county  offices — oeti- 
tions--time  for  f iling--contents.   At  any  time  not  later  than 
seven  (7)  months  before  the  date  of  any  general  election  at  which 
any  ©f-the  county  officers  enttmerated-in-seetien-f ive-©f-aj?tieie 
XVi-©€-the-eonstit«ti©n-©f-this-state  except  county  commissioners 
are  to  be  elected,  or  at  any  time  for  appointed  county  officers, 
a  petition  in  writing  may  be  filed  with  the  board  of  county  com- 
missioners of  a  county  asking  for  the  consolidation  of  any  two 
or  more  of  said  offices  by  the  board  of  county  commissioners  of 
such  county. 

A  written  petition  may  also  be  filed  v/ith  the  boards  of 
county  commissioners  of  counties  asking  for  consolidation  of  any 
two  or  more  offices  among  several  counties. 

Said  Detition  shall  be  addressed  to  the  board  or  boards  of 
county  commissioners  of  s«ch-eotinty  the  counties  affected,  shall 
set  forth  and  state  the  reasons  why  such  consolidation  is  believed 
by  the  petitioners  to  be  necessary,  desirable  or  for  the  best  in- 
terests of  the  county  taxpayers  ©f-the-e©«nty ,  and  shall  be  signed 
by  not  less  than  twenty-five  per  centum  (25%)  of  the  qualified 
electors  of  such  county  whose  names  appear  on  the  registration 
records  thereof,  and  each  person  signing  such  oetition  shall 
place  after  his  name  his  post-office  address  and  voting  precinct. 
In  the  case  of  consolidation  of  offices  among  several  counties, 
the  petition  shall  be  signed  by  not  less  than  twenty-five  per 
centum  (25%)  of  the  qualified  electors  in  each  of  the  counties 
affected, " 


Section  2.   Section  16-2502.1.   Joint  Hearings.   Nothing 
herein  shall  prevent  the  boards  of  county  commissioners  in 
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counties  affected  by  intercounty  consolidation  from  holding 
joint  hearings  provided  the  proper  notice  is  given  in  each  of 
the  counties  affected  as  set  forth  in  Section  16-2502. 

Section  3.   Section  16-2503,  R.C.M.  1947  is  amended  to  read 
as  follows: 

"16-2503.   (4749.3)   Conduct  of  hearing.   At  the  time  des- 
ignated in  said  notice,  the  county  commissioners  shall  proceed 
to  hear  said  petition  and  the  evidence  for  or  against  the  same. 
Any  taxpayer  of  the  county  affected  shall  have  the  right  to 
appear  and  be  heard  upon  said  petition  subject  however  to  the 
right  of  the  county  commissioners  to  limit  cumulative  testimony 
and  to  prevent  the  undue  prolonging  of  said  hearing.   Within 
five  days  after  the  date  set  for  said  hearing  the  board  or 
boards  of  county  commissioners  shall  make  such  order  in  relation 
to  the  consolidation  of  said  offices  aa-it-shaii-deem-pjf©pejf . " 

Section  4.   Section  16-2505,  R.C.M.  1947  is  amended  to  read 
as  follows: 

"16-2505.   (4749.5)   Board's  order  of  consolidation  to  be 
published.   Whenever  a  board  or  boards  of  county  commissioners 
shall  make  an  order  consolidating  two  or  more  ef-the  offices 
enttmeifated-in-3eetion-5-©f-artieie-KVi-©f-the-e©n9tit«tion-stteh 
beard-shaii-enter  such  order  shall  be  entered  in  full  on  its 
minutes  of  proceedings  and  shaii-eaase  such  order  %©  shall  be 
published  in  a  newspaper  of  general  circulation  printed  and  pub- 
lished in  said  the  county  or  counties  affected  for  a  period  of 
six  successive  weeks  next  following  the  date  of  the  making  and 
entry  of  such  order." 

Section  5.   Section  16-2507,  R.C.M.  1947  is  amended  to  read 
as  follows: 

"16-2507.   (4749.7)   Salary  and  bond  of  officer  upon  consol- 
idation.  When  two  or  more  offices  are  consolidated  under  a  single 
officer  such  officer  shall  receive  as  salary  an  amount  to  be  de- 
termined by  the  board  or  boards  of  county  commissioners  of-the 
e©«n%y ,  but  which  amount  must  not  be  more  than  twenty  per  cent 
(20%)  higher  than  the  highest  salary  provided  by  law  to  be  paid 
to  any  officer  whose  duties  he  is  required  to  perform  by  reason 
of  such  consolidations;  provided  that  the  board  or  boards  of 
county  commissioners  shall,  at-the-regttiar-meeting-of-sttch-boajfd 
in-Jane-i9427-and-at-<ihe-reg«iar-meeting-©f-atteh-b©ard  in  June 
of  each  fourth  year  thereafter  after  adoption  of  this  act,  adopt 
a  resolution  fixing  the  salarv  of  such  officer  for  the  term  be- 
ginning with  the  first  Monday  in  January  immediately  following 
the  adoption  of  such  resolution;  provided  further,  that  such 
officer  shall  give  a  bond  in  an  amount  equal  to  the  highest  bond 
required  by  law  of  any  officer  whose  duties  he  is  required  to 
perform  by  reason  of  such  consolidation;  and  provided  further, 
that  where  county  offices  are  consolidated  as  hereinbefore  des- 
cribed, that  the  officer  of  the  consolidated  offices  shall  have 
any  deputies  they  may  appoint  who  shall  be  approved  by  the  board 
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or  boards  of  county  commissioners;  and  provided  further,  that 
the  board  or  boards  of  county  commissioners  shall  determine  the 
number  of  deputies,  stenographers,  and  clerks  the  said  officers 
may  appoint." 
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RECOMMENDATION 


The  Montana  Legislative  Council  recommends: 

1.       That    the    42rd   Legislative   Assembly    consider    legisla- 
tion  regulating   placement    of  power    plant    sites    and 
associated   facilities ,    railroad    tracks    and   pipe- 
lines;   and    that    the    environmental    impact    of   such 
placements    he    considered  as    a    major    factor. 
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The  following  subcommittee  recommendations  were  not  approved  by 
the  Legislative  Council: 

1.  That  the  Commission  be  provided  with  hearing  examiners. 
The  function  of  the  examiners  would  be  to  receive 
testimony  and  evidence  in  cases  involving  new  motor 
carrier  operators,  hearing  complaints  on  discrimina- 
tory rates,  bad  service  or  unsanitary  railroad  facili- 
ties and  hearings  on  the  discontinuance  of  service. 
The  examiners  would  then  submit  their  findings  and 
recommendations  to  the  Commission  who,  in  turn,  ren- 
ders a  decision  on  the  matter.   (This  recommendation 
failed  to  receive  the  required  nine  Council  votes 
needed  to  approve  it.) 

2.  That  the  Montana  Motor  Carrier  Act  be  brought  into 
accordance  with  the  various  ICC  regulations  and 
strict  enforcement  procedures  be  established.   (This 
recommendation  failed  to  receive  the  required  nine 
Council  votes  needed  to  approve  it.) 

3.  That  sewage  district  regulation  be  brought  within 

the  jurisdiction  of  the  Commission.  (This  recommenda- 
tion failed  to  receive  the  required  nine  Council  votes 
needed  to  approve  it.) 

4.  That  the  three-man  elected  Commission  be  elected  from 
three  districts  of  the  state  divided  on  the  basis  of 
population  and  each  commissioner  must  be  a  resident 
of  the  district  from  which  he  is  elected.   (This 
recommendation  failed  to  receive  the  required  nine 
Council  votes  needed  to  approve  it.) 
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SENATE  RESOLUTION  NO.  25 


A  RESOLUTION  OF  THE  SENATE  OF  THE  STATE  OF  MONTANA  REQUESTING 
THAT  THE  LEGISLATIVE  COUNCIL  STUDY  THE  RAILROAD  COMMISSION,  EX 
OFFICIO  THE  PUBLIC  SERVICE  COMMISSION,  AND  SUBMIT  A  WRITTEN 
REPORT  TO  THE  FORTY-THIRD  LEGISLATIVE  ASSEMBLY. 


WHEREAS,  the  legislature  established  the  railroad  coirmission 
in  190  7;  and 

t'JHEREAS,  the  legislature  established  the  oublic  utilities 
coiranission  in  1913,  and  declared  the  board  of  railroad  commissioners 
to  be  ex  officio  the  Duhlic  service  commission;  and 

VJHEREAS,  the  railroad  commission,  ex  officio  public  service 
commission,  has  been  reviewed  by  a  legislative  subcommittee  of 
legislative  government  for  the  past  two  years;  and 

WHEREAS,  extensive  findings  were  reported  on  by  this  sub- 
committee to  the  forty-second  legislature;  and 

WHEREAS,  it  was  the  recommendation  of  this  subcommittee  to 
make  further  study  of  the  operations  and  rate-making  procedures 
of  the  railroad  commission  and  modern  methods  of  operation  of 
public  service  commissions  in  other  states;  and 

WHEREAS,  the  railroad  and  public  service  commission  is  a 
very  complex  organization  and  deals  with  subjects  that  require 
extensive  study  and  investigation;  and 

WHEREAS,  the  legislative  assembly  should  ever  be  on  the  alert 
to  provide  reorganized  forms  of  government  more  capable  of  meeting 
changing  conditions;  and 

VJHEREAS ,  it  v/ould  be  in  the  public  interest  of  the  people  of 
the  state  of  Montana  to  knov;  if  the  rate-making  practices  of  this 
state  are  up-to-date  and  how  Montana  compares  with  other  states. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  OF  THE  STATE  OF 
MONTANA : 

That  the  legislative  council  is  requested  to  conduct  a  study 

of  the  organization,  procedures,  and  operation  of  the  railroad 

commission,  ex  officio  public  service  commission,  in  this  state 

and  to  include  comparative  data  on  rate-making  in  other  states. 

3E  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  re- 
quested to  submit  a  written  report  of  its  findings,  together  with 
recommendations  and  implementing  legislation,  to  the  forty-third 
legislative  assembly. 
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BE  IT  FURTHER  RESOLVED,  that  the  board  of  railroad  com- 
missioners, ex  officio  public  service  commission,  provide  the 
legislative  council  with  any  information  and  assistance  necessary 
to  complete  this  study. 

BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  state  is  in- 
structed to  send  copies  of  this  resolution  to  the  board  of  rail- 
road commissioners  and  to  the  executive  director  of  the  legisla- 
tive council. 


■ 
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INTRODUCTION 

Senate  Joint  Resolution  No.  2  of  the  1969  Legislative  Assembly, 
charged  the  Legislative  Council  with  the  problem  of  investigating 
the  various  facets  of  the  Railroad  and  Public  Service  Commission 
organization  and  procedures  witli  a  view  toward  determining  v.'hether 
improvements  were  needed.   A  subcommittee  of  the  Legislative 
Council  was  appointed  and  conducted  a  study  during  the  1969-1971 
interim.   The  report  issued  by  that  subcommittee  was  issued  with- 
out recommended  legislation.   Senator  Frank  Hazelbaker,  who  was 
then  Chairman  of  the  Council,  commented  in  the  preface  to  the 
study : 

The  responsibilities  of  the  Railroad  and  Public 
Service  Commission  are  many  and  varied,  making  an 
indepth  examination  difficult  at  best.   You  will 
note  from  the  enclosed  report  that  the  Subcommittee 
narrowed  its  field  of  interest  principally  to  the 
sensitive  area  of  the  regulation  of  power-generating 
utilities.   The  fact  that  it  is  a  "sensitive"  and 
controversial  area  accounts  for  the  fact  that  little 
unanimity  of  thought  existed  in  the  Subcommittee,  and 
the  Legislative  Council  felt  obliged  to  submit  the 
Subcommittee  report  to  you  "without  recommendation". 

Senate  Resolution  No.  25  of  the  1971  Legislative  Assembly  mandated 
the  Council  to  continue  the  1969  study.   The  reasons  stated  in  the 
resolution  for  continuing  the  study  were,  essentially,  that  the 
legislature  should  provide  forms  of  government  capable  of  meeting 
changing  conditions  and  that  it  would  be  in  the  public  interest 
to  know  whether  the  rate-m.aking  procedures  v/ere  modern  and  com- 
parable to  other  states.   The  study  guidelines,  however,  were  much 
broader.   The  resolution  requested  the  Council  to  "conduct  a  study 
of  the  organization,  procedures,  and  operation  of  the  Railroad 
Commission  in  this  state  and  to  include  comparative  data  on  rate- 
making  in  other  states." 

A  new  subcommittee  of  the  Council  was  appointed  to  make  the  study, 
and  the  findings  and  recommendations  of  that  subcommittee  are  con- 
tained in  this  report.   The  laws  governing  the  operations  and 
functions  of  the  Public  Service  Commission  have  virtually  remained 
unchanged  for  the  last  45  years.   The  responsibilities  of  the  Pub- 
lic Service  Commission,  over  this  period  of  time,  have  increased 
tremendously.   It  does  not  seem  unusual,  therefore,  that  the  leg- 
islature would  commission  a  study  of  the  state  agency  responsible 
for  public  utility  regulation  in  Montana. 

However,  it  is  hard  work  to  specify  an  intellectual  problem  ex- 
actly.  It  is  much  easier  to  wave  one's  hands  in  the  air  and  say 
something  vague  to  people  about  how  the  Legislative  Council  is 
interested  in  getting  some  answers  to  questions  about  the  Public 
Service  Commission.   The  problem  is  identifying  vrhat  it  is  that 
one  is  tr^'ing  to  identify.   What  are  the  questions  to  v/hich  the 
Council  must  seek  an  answer?   Any  empirical  work  must  begin  with 
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a  careful  consideration  of  the  research  problem.  In  this  study, 
the  questions  to  be  answered  are  suggested  by  the  Senate  resolu- 
tion and  can  be  rephrased  as  follows: 

1.  Are  the  operations  and  rate-making  practices  of  the 
Montana  Public  Service  Commission  "up-to-date"? 

2.  Do  those  operations  and  practices  compare  favorably 
with  those  of  other  states? 

These  questions  established  the  scope  of  the  study.   However, 
certain  assumptions  were  necessarily  made.   For  the  purposes  of 
this  study,  it  is  assumed  that  the  Public  Service  Commission  is 
primarily  designed  to  serve  as  a  "watchdog"  of  utility  consumer 
interests  in  the  state.   It  is  also  assumed  that  the  legislature 
should  attempt  to  maximize  the  efforts  of  the  Commission  relative 
to  regulation  of  utilities.   The  resolution  phrases  this  value 
as  follows:   "...  the  Legislative  Assembly  should  be  ever  on 
the  alert  to  provide  reorganized  forms  of  government  more  capable 
of  meeting  changing  conditions  .  .  .  ."   Indeed,  the  stated  goal 
of  the  Commissioners  is  to  "Assure  the  public  of  .  .  .  utility 
services  at  reasonable  rates."  and  to  "Be  alert  to  the  needs  of 
the  public  in  order  to  provide  sufficient  and  necessary  trans- 
portation and  utility  services."   (Governor's  Annual  Report, 
1969-1970,  p.  108.) 

If  the  foregoing  assumptions  are  meshed  with  the  questions  as 
stated  in  the  resolution,  one  basic  issue  arises:   Can  the  organ- 
ization and  procedures  of  the  Public  Service  Commission  be  changed 
in  such  a  way  that  the  Commission  is  made  more  responsive  to  the 
public? 

To  answer  this  question,  the  Public  Service  Commission  was  con- 
sulted, an  examination  of  the  organizational  and  statutory  func- 
tions of  the  Commission  was  made,  and  the  rate-making  nractices 
and  reasons  therefore  were  considered.   The  conclusions  and  rec- 
ommendations are  based  on  these  observations. 


PUBLIC  SERVICE  COMMISSION  RECOMMENDATIONS 

The  Railroad  and  Public  Service  Commission  subcommittee  held  a 
hearing  during  which  the  Commission  was  invited  to  appear  and  give 
the  subcommittee  the  benefit  of  its  counsel  and  advice.   Addition- 
ally, the  Commission  was  asked  for  recommended  legislation  designed 
to  assist  the  Commissioners  in  their  efforts  to  be  more  responsive 
to  the  public. 

The  following  recommendations  v;ere  made  by  the  Commission: 

1.   That  the  Commission  be  provided  with  hearing 
examiners  for  small  hearings. 
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2.  That  the  Montana  Motor  Carrier  Act  be  brought 
in  accordance  with  the  various  ICC  regulations 
and  that  enforcement  procedures  be  established. 

3.  That  sewage  district  regulation  be  brought  with- 
in the  jurisdiction  of  the  Commission. 

4.  That  the  Commission  bo  given  jurisdiction  over 
the  placement  of  electric  generation  plants, 
transmission  lines  and  related  facilities  to 
assure  the  public  of  a  safe  and  protected  en- 
vironment. 


Hearing  Examiners 

The  Commission  presently  employs  twenty  full-time  personnel  in 
addition  to  the  three  Commissioners.   It  utilizes  the  services 
of  two  attorneys,  two  division  directors,  both  of  whom  are  rate 
experts  and  accountants,  a  supervisor  of  motor  vehicles  and  four 
motor  carrier  fieldmen,  a  safety  inspector,  an  electrical  in- 
spector, a  reporter,  a  secretary  and  seven  clerks. 

The  Commission  held  fifty-nine  hearings  in  1970,  ninety-two  hear- 
ings in  1971  and  estimates  that  the  number  of  hearing  requests 
will  continue  to  increase.   Of  the  ninety-two  hearings  held  in 
1971,  seventy-eight  involved  a  decision  of  a  relatively  minor 
nature.   Examples  of  these  types  of  hearings  are  public  conven- 
ience and  necessity  hearings  for  new  motor  carriers,  unsanitary 
railroad  facilities,  discontinuance  of  service  and  complaints  re- 
garding discriminatory  rates  or  bad  service.   Presently,  the  en- 
tire Commission  travels  to  various  parts  of  the  state  to  preside 
over  all  hearings,  including  those  of  a  relatively  minor  character, 

It  was  estimated  by  the  Commission  that  savings  in  time  and  travel 
expenses  alone  would  justify  such  examiners.   It  was  envisioned 
by  the  Commission  that  hearing  examiners  would  organize,  preside 
and  gather  information  at  these  hearings  and  present  the  appro- 
priate evidence  to  the  Commission,  v/hich  v/ould  make  the  final 
decision  in  the  matter.   The  Commission  would  then  be  free  to 
devote  the  majority  of  its  time  to  conducting  hearings  on  requests 
for  increases  in  public  utility  rates.   (See  ?^ppendix  A) 

Montana  Motor  Carrier  Act 

In  the  Commission's  1971  Annual  Report  to  the  Governor,  the  sole 
recommendation  for  new  legislation  from  the  Commission  was  for  "a 
complete  revision  of  the  Motor  Carrier  Codes."   According  to  the 
report,  most  of  the  present  Motor  Carrier  Act  has  been  rendered 
obsolete  due  to  federal  preemption.   This  recommendation  was  reit- 
erated at  the  subcommittee  hearing  v/ith  the  Commissioners. 

Most  of  the  obsolescence  will  be  corrected  by  the  proposals  of  the 
Executive  Reorganization  Commission  in  its  recodification  efforts. 
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It  is  generally  the  philosophy  of  the  Executive  Reorganization 
staff  not  to  make  major  substantive  changes.  However,  certain 
of  the  provisions  will  require  "substantive"  changes. 

To  date,  the  onlv  substantive  change  recommended  by  the  Commission 
involves  Section  8-101,  R.C.M.  1947.   That  section  defines  those 
types  of  motor  carriers  subject  to  regulation  by  the  Commission. 
Under  the  existing  statute  only  carriers  "for  hire"  are  subject 
to  regulation.   This  provision,  in  effect,  exempts  from  regula- 
tion those  commercial  carriers  ov/ned  by  a  particular  business. 
Since  the  trucks  owned  and  used  by  the  business  are  not  contracted 
"for  hire,"  they  are  not  subject  to  regulation  under  the  Act. 
It  was  therefore  recommended  that  such  carriers  should  be  subject 
to  regulation  by  the  Commission.   (See  Appendix  B) 

Sewage  District  Regulation 

Section  70-101,  R.C.M.  1947,  prescribes  that  the  Public  Service 
Commission  shall  regulate  and  supervise  "public  utilities."   In- 
cluded in  the  definition  of  "public  utilities"  (Section  70-103) 
are  corporations,  public  or  private,  owning  or  operating  plant  or 
equipment  for  the  production,  delivery  or  furnishing  of  water 
for  "...  sewerage  service,  whether  within  the  limits  of  munici- 
palities, towns,  and  villages  or  elsewhere.  ..."  Opinion  No. 
127  of  Volume  22,  Official  Opinions  of  the  Attorney  General, 
construes  the  section  to  mean  that  the  Public  Service  Commission 
has  jurisdiction  over  companies  furnishing  v;ater  for  sev/erage 
services.   It  was  the  Attorney  General's  opinion  that  the  Commis- 
sion did  not  have  the  authority  to  regulate  sewer  services  pro- 
vided by  cities  and  towns. 

The  opinion  further  states  that  Chapter  149,  Laws  of  1943,  specif- 
ically removes  municipalities  from  any  control  or  regulation  as 
to  rates  "...  and  there  would  be  no  purpose  in  the  Public  Service 
Commission  exercising  jurisdiction  or  performing  any  functions  or 
acts  in  connection  with  such  sewer  rates  or  service.  .  .  .  Ap- 
proval of  rates  by  the  Public  Service  Commission  would  be  an  act 
without  any  effect  and  would  not  be  binding  upon  the  city." 
The  statute  (Section  11-2217) ,  as  amended,  presently  grants  to  the 
municipality  the  authority  to  charge  just  and  equitable  rates  for 
the  services.   It  provides  that  such  rates  shall  be  as  nearly  pro- 
portional as  possible  to  the  services  rendered  and  may  be  fixed 
on  the  basis  of  water  consumption  ".  .  .  or  any  other  equitable 
basis  the  governing  body  may  deem  aoprooriate. " 

However,  Section  11-1001,  as  amended  by  the  1971  Legislative 
Assembly,  provides  that  any  city  or  tovm  v/hich  operates  a 
municipal  sewage  system  as  a  public  utility  to  furnish  sewage 
services  shall  have  the  power  to  provide  such  services  to  inhab- 
itants v/ithin  or  without  the  corporate  limits  ".  .  .  at  reason- 
able rates  filed  by  the  city  or  tovm  council  and  approved  by  the 
public  service  commission  .  .  .  ."   The  1971  amendment  inserted 
references  to  sewage  systems,  sewage  services  and  sewer  lines 
throughout  the  section.   This  would  seem  to  have  the  effect  of 
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superseding  the  Attorney  General's  opinion  and  specifically  pro- 
viding for  approval  by  the  Commission. 

It  would  appear  that  the  Commission  does  presently,  by  virtue 
of  Section  11-1001,  have  the  authority  to  regulate  sewage  services 
provided  by  municipalities.   However,  in  order  that  this  point  be 
clarified,  it  seems  that  the  statutory  definition  of  a  public 
utility  should  include  sewage  service  systems. 

Because  of  the  old  Attorney  General's  opinion,  the  Commission 
has  not  taken  jurisdiction.   The  net  effect  is  that  sewage  rates, 
in  spite  of  Section  11-1001,  are  not  regulated.   (See  Appendix  C) 


JURISDICTION  OVER  PLACEMENT  OF  POWER  FACILITIES  AND  EQUIPMENT 

The  sole  recommendation  of  the  Commission  in  its  1970  annual 
report  was  that  "Legislation  should  be  adopted  to  provide  a  single 
agency  to  expeditiously  resolve  all  matters  concerning  the  loca- 
tion of  electric  generation  plants  and  associated  facilities  con- 
structed by  any  person,  partnership,  corporation,  association, 
political  subdivision,  government  agency,  local  government  or 
other  organization."   The  Commission  further  explained  that  "Reg- 
ulating the  locale  of  electrical  generation  plants  and  related 
facilities  is  needed  to  assure  the  public  of  a  safe  and  protected 
environment.   Applications  for  installations  should  include  a 
summary  of  environmental  impact  studies,  statement  of  public  need, 
comparison  of  proposed  sites  (with  any  reasonable  alternatives) 
and  proof  of  public  notice." 

This  recommendation  was  never  implemented  by  the  1971  Legislature. 

Section  70-119  provides  that  any  person  may  make  a  complaint  to 
the  Commission  about  practices  relating  to  the  production  or  trans- 
mission of  power.   The  statute  directs  the  Commission  to  "make  such 
investigation  as  it  may  deem  necessary."   It  does  not  require  the 
Commission  to  hold  a  hearing  on  the  matter  unless  they  intend  to 
issue  an  order  affecting  the  acts  or  practices  complained  of. 

The  Commission,  as  a  matter  of  practice,  has  not  recognized  the 
authority  conveyed  to  it  by  this  statute.   However,  the  Commission, 
as  demonstrated  by  its  annual  report  recommendations/  has  recognized 
a  need  for  the  specific  authority  to  take  regulatory  jurisdiction 
over  the  placement  of  power  plants  and  transmission  lines. 

Fletcher  E.  Newby,  Executive  Director  of  the  Environmental  Quality 
Council,  pointed  to  this  same  deficiency  in  the  regulation  of  pub- 
lic utilities.   In  a  letter  to  the  Chairman  of  the  Legislative 
Council,  Mr.  Newby  recommended  that  provisions  be  established  for 
hearings  and  full  public  disclosure  in  cases  involving  the  use  of 
the  state's  power  of  eminent  domain  by  a  utility.   He  explained 
that  in  two  recent  cases  involving  a  railroad  spur  to  the  West- 
moreland Coal  operations  and  a  Montana  Power  line  in  the  Bitterroot 
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Valley,  there  was  no  state  agency  with  jurisdiction  to  consider 
the  feasibility  of  placement  of  the  utility  equipment.   However, 
"Were  it  not  for  the  fortuitous  circumstances  that  several 
parcels  of  state  land  are  involved  in  each  instance,  thus  making 
it  possible  to  invoke  the  environmental  impact  statement  require- 
ments of  the  Montana  Environmental  Policy  Act,  there  would  be  no 
effective  advocate  of  the  public  interest  because  the  Public 
Service  Commission  denies  jurisdiction  in  these  cases."   The 
Montana  Power  Company  could,  however,  simply  avoid  the  require- 
ments of  an  impact  statement  by  merely  stringing  the  lines  around 
the  state  parcels,  thus  removing  them  from  the  jurisdiction  of 
the  state. 

Therefore,  it  is  the  recommendation  of  the  Council  that  the  next 
legislative  assembly  be  apprised  of  this  lack  of  control  over 
utility  use  of  the  state's  power  of  eminent  domain  and  that  leg- 
islation be  adopted  to  provide  for  supervision  and  regulation 
over  use  of  that  power.   It  is  urged  by  the  Council  that  such 
control  be  centralized  in  a  state  agency  concerned  with  environ- 
mental problems,  such  as  the  Department  of  Natural  Resources. 

The    Council    recommends    that    the    4Srd   Legislative 
Assembly    consider    legislation   regulating   placement 
of  power  plant   sites   and  associated  facilities , 
railroad   tracks   and  pipelines;    and   that    the    environ- 
mental   impact    of  such  placements    be    considered  as 
a    major   factor. 


PUBLIC  SERVICE  COMMISSION  DISTRICTS 

The  Senate  resolution  requests  the  Council  to  examine  the  "organ- 
ization" of  the  Public  Service  Commission.   Historically,  the 
Board  of  Railroad  Commissioners  was  created  in  1907  under  present 
code  Section  72-101,  R.C.M.  1947.   In  1913,  the  Public  Service 
Commission  was  created  under  present  code  Section  70-101,  R.C.M. 
1947.   Through  the  years,  the  Commission  was  given  other  regulatory 
duties  by  the  legislature.   Today,  the  Commission  regulates  all  of 
those  businesses  (with  the  exception  of  sewage  services  and  private 
carriers)  which  provide  necessary  services  to  the  public  and  by 
virtue  of  that  service  are  clothed  with  monopolistic  qualities. 

Under  the  Executive  Reorganization  Act  of  1971,  the  Board  of  Rail- 
road Commissioners  was  abolished  and  all  of  the  functions  relating 
to  supervision  and  regulation  of  state  railroads  were  transferred 
to  the  new  Department  of  Public  Service  Regulation.   This  new  de- 
partment continues  to  perform  the  functions  of  the  old  Railroad 
and  Public  Service  Commission  and  the  new  Commission,  designated 
the  Public  Service  Commission,  was  instituted  as  the  head  of  the 
Department. 

The  Public  Service  Commission,  as  in  prior  years,  consists  of  three 
members  elected  by  all  of  the  voters  of  the  state  for  staggered 
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six-year  terms.   One  of  the  commissioners  is  elected  chairman  by 
the  other  commissioners. 

The  internal  structure  of  the  Department  is  organized  according 
to  functions  delegated  to  the  Commission  by  the  legislature. 
The  Department  is  divided  into  a  Motor  Carrier  Division,  a  Traffic 
Division  and  a  Utilities  Division. 

The  difficulty  with  making  statements  about  the  organization  of 
the  Commission  is  that  if  one  makes  recommendations  for  alternative 
Commission  structures  he  is  essentially  saying  that  people  are 
"better  off"  under  the  proposed  system  than  they  are  under  the 
existing  system.   Such  a  statement  is,  of  course,  a  very  subjective 
estimation.   It  was  therefore  necessary  to  put  this  concept  of 
better  off  into  objective  terms  so  that  it  can  be  more  effectively 
measured. 

To  accomplish  this,  the  basic  value  assumption  stated  in  the  in- 
troduction to  this  study  must  be  examined,  to  wit:   it  should  be 
the  duty  of  the  legislature  to  make  the  Commission  more  respon- 
sive to  the  public.   If  the  legislature  can  continue  to  accomplish 
this  within  the  milieu  of  inflationary  spirals  and  increasingly 
complex  business  organizations,  then  the  people  are  better  off. 

Relating  this  to  the  organizational  structure  of  the  Commission, 
it  is  necessary  to  determine  whether  an  elected  Commission  is 
more  responsive  to  the  public  than,  for  example,  an  appointed 
Commission. 

Practices  in  other  states  suggest  that  people  are  better  off 
under  an  appointed  Commission.   Of  the  fifty  states  and  the 
District  of  Columbia,  thirty-six  states  have  appointed  commis- 
sioners.  Thirteen  states  have  elected  commissioners.   Six  of 
those  states,  including  Montana,  elect  the  commissioners  on  a 
statewide  basis;  the  other  seven  elect  each  commissioner  from 
districts  v/ithin  the  state.   In  two  states,  the  commissioners  are 
elected  by  the  legislature.   In  those  states  v/hich  have  appointed 
commissioners,  there  is  a  definite  tendency  to  appoint  professionals, 
Of  the  thirty-six  states  i-zith  appointed  commissioners,  thirty-four 
have  appointed  lawyers,  eighteen  states  have  economists  as  com- 
missioners, twenty-nine  states  have  appointed  rate  experts  and 
sixteen  states  selected  accountants. 

As  a  practical  matter,  this  evidence  is  persuasive.   However,  in 
a  theoretical  context,  there  are  arguments  of  equal  weight  re- 
garding an  elected  Commission  versus  an  appointed  Commission.   It 
was  concluded  that  there  v;as  not  sufficient  evidence  to  merit  a 
change  to  an  appointed  Commission  in  Montana  at  this  time. 

However,  there  are  two  types  of  elected  Commissions:   one  elected 
on  a  statev/ide  basis  and  one  composed  of  commissioners  elected 
from  various  districts  in  the  state. 

The  advantages  of  the  latter  method  are  relatively  obvious. 
People  in  each  of  the  districts  have  a  particular  commissioner 
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with  whom  to  register  complaints  or  seek  advice.   The  commis- 
sioner will  be  a  resident  of  the  district  and  thereby  closer  to 
and  known  by  the  residents  of  the  district.   If  the  commissioner 
is  not  responsive  to  public  demand,  the  residents  of  the  district 
will  be  better  able  to  "fire"  the  commissioner  at  the  end  of  his 
term. 

It  can  be  argued  that  statewide  elected  commissioners  are  also 
responsive  to  the  people.   However,  if  this  were  true,  it  would 
seem  that  members  of  the  consumer  public  in  various  parts  of  the 
state  would  be  familiar  v/ith  the  commissioners  or  at  least  v/ith  • 
their  names. 

To  determine  whether  the  people  knew  the  existing  commissioners, 
a  telephone  survey  was  made  to  the  various  sections  of  the  state. 
The  state  was  divided  into  five  equal  sections  on  a  population 
basis  and  fifty  names  were  chosen  at  random  from  the  telephone 
directories  of  each  of  the  major  cities  v/ithin  each  district. 

The  individual  answering  the  phone  was  asked  two  questions:   (1) 
Can  you  name  any  of  the  Railroad  and  Public  Service  Commissioners; 
and  (2)  Can  you  name  any  of  your  state  legislators? 

The  latter  question  was  asked  as  a  control  technique  to  determine 
whether  the  individual  could  name  a  state  officer  elected  from  his 
particular  district.   (See  Table  1) 

It  is  evident  from  the  survey  that  a  vast  majority  of  the  utility 
consuming  public  (76%)  was  not  able  to  name  their  Public  Service 
Commissioner,  whereas,  a  considerably  smaller  percentage  (42%) 
was  not  able  to  name  their  local  legislator.   On  the  other  hand, 
a  significantly  large  number  of  the  sample  could  name  one  or  more 
legislators  (58%),  whereas  a  much  smaller  percentage  could  name 
one  or  more  commissioners  (24%).   The  survey  does,  therefore,  tend 
to  support  the  hypothesis  that  commissioners  elected  on  a  state- 
wide basis  have  very  little  contact  with  the  consuming  public  to 
the  extent  that  the  public  cannot  even  recall  their  names,  whereas 
those  statewide  officers  elected  from  various  districts  within 
the  state  do  have  contact  with  their  constituents  to  the  extent 
that  name  recognition  occurs  at  a  much  higher  level. 

Further,  it  was  the  feeling  of  the  subcommittee  on  the  basis  of 
this  data  and  on  the  basis  of  subjective  opinion  that  if  the  mem- 
bers of  the  Commission  were  required  to  reside  and  be  elected 
from  a  subdivision  of  the  state,  they  would  have  more  contact 
with  the  tenor  and  feelings  of  the  Montana  utility  consumer.   The 
subcommittee  also  surmised  that  the  electorate  would  be  close 
enough  to  the  district  commissioner  that  they  would  be  aware  of 
the  ability  of  the  commissioner  to  make  decisions  regarding  public 
service  corporations  and  could  betLer  decide  whether  the  commis- 
sioner was  being  responsive  to  their  needs. 

It  is  conceivable,  then,  that  the  state  would  be  divided  into 
three  districts,  with  one  commissioner  to  be  elected  from  each 
district  (See  Map  1) .   The  commissioner  would  continue  to  have 
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staggered  six-year  terms.   At  the  first  election  after  adoption 
of  the  plan,  the  coninissioners  would  draw  lots  to  determine  who 
v/ould  be  up  for  election  at  each  successive  election  until  all 
of  the  terms  were  staggered,  and  one  of  the  three  coriimiss loners 
would  be  subject  to  electorate  choice  at  each  general  election. 
This  plan  is  designed  to  have  the  effect  of  bringing  the  people 
closer  to  the  Public  Service  Coiiimiss loners  and  thereby  making 
them  more  responsive  to  the  people's  needs.   (See  Appendix  D.   It 
contains  two  bills;  the  second  bill,  relating  to  conflicts  of 
interest,  reenacts  the  portion  of  Section  72-101  which  remained 
after  Sections  70-101  and  72-101  were  combined.) 


THE  "FAIR  VALUE"  METHOD  OF  DETERMINHJG  RATE 
BASES  IN  MONTANA  AND  COMPARISONS  WITH  OTHER  STATES 

(The  following  analysis  of  rate-making  procedures  was  com- 
piled by  the  research  staff  of  the  Legislative  Council.   Al- 
though the  material  was  rejected  by  the  subcommittee,  the 
Council  voted  to  submit  the  material  to  the  legislature  for 
information  only.) 

The  basic  question  asked  by  those  responsible  for  regulating  util- 
ities is:   When  a  rate  increase  request  is  made  by  a  utility,  is 
that  rate  reasonable  or  fair  and  what  are  the  appropriate  standards 
of  reasonableness  and  fairness?   A  very  simple  answer  to  this 
question  is  that  rates  charged  consumers  are  reasonable  if  they 
provide  a  reasonable  amount  of  revenue  to  cover  the  total  costs 
of  providing  the  service. 

Of  these  "total  costs,"  one  factor,  return  on  investment,  is  wholly 
discretionary  and  as  a  result  imprecise  and  subject  to  much  con- 
troversy.  Other  cost  factors  such  as  taxes,  operating  charges 
and  depreciation  are  based,  for  the  most  part,  on  definite  dollar 
amounts  as  entered  in  the  company  books.   The  largest  problem  in- 
volved with  regulation  of  utilities  is  determining  this  factor. 

Historically,  throughout  the  course  of  the  economic  and  legal 
evolution  of  the  public  utility,  from  a  private  corporation  to  a 
public  service  corporation,  the  main  conversion  factor  was  estab- 
lished through  legislative  regulation.   However,  in  the  course  of 
this  evolution  no  legislative  policy  v/as  ever  adopted.   Instead, 
when  the  monopoly  clearly  was  found  to  be  infringing  on  the  pub- 
lic, particularly  with  regard  to  rates,  the  legislature  responded 
by  enacting  maximum  rates.   There  was  never  a  formal  consideration 
of  rate-making  factors.   It  was  only  later,  through  judicial  pro- 
ceedings ,  that  the  reasonable  return  on  investment  factor  came  to 
be  enunciated  for  the  fixing  of  rates.   In  many  states  (and  Montana 
is  an  excellent  example  of  this  phenomenon) ,  this  judicially 
demarcated  factor  continued  to  be  exercised  by  the  regulatory  com- 
mission to  whom,  the  legislature  delegated  power  to  fix  reasonable 
rates . 
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Most  state  regulatory  statutes  simply  called  for  the  maintenance 
of  "reasonable  rates,"  without  establishing  standards  or  measure- 
ments of  reasonableness  and  without  directing  commissions  to 
develop  and  adopt  appropriate  standards  and  procedures.   Conse- 
quently, the  new  commissions  proceeded  to  fix  rates  -.•.-ithin  the 
patterns  of  reasonableness  stated  or  implied  from  court  opinions 
in  rate  case  decisions  involving  rates  fixed  by  legislative 
bodies , 

In  1898,  the  United  States  Supreme  Court  v/as  asked  to  settle  a 
dispute  over  railroad  rates  set  by  the  Nebraska  legislature. 
The  dispute  involved  consideration  of  alleged  promotional  and 
extravagent  construction  costs  and  capitalization  and  of  the  long 
price  decline  following  the  Civil  War.   The  Court  made  the  fol- 
lowing statement  regarding  the  right  to  and  the  determination  of 
a  reasonable  return: 

We  hold,  however,  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  by  a 
corporation  .  .  .  under  legislative  sanction  must  be 
the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public.   And  in  order  to  as- 
certain that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost  of  con- 
struction, the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  by  statute, 
and  the  sum  required  to  meet  operating  expenses,  are 
all  matters  for  consideration,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case. 
We  do  not  say  that  there  may  not  be  other  matters 
to  be  regarded  in  estimating  the  value  of  the  prop- 
erty.  What  the  company  is  entitled  to  ask  is  a  fair 
return  upon  the  value  of  that  which  it  employs  for 
the  public  convenience.   On  the  other  hand,  what  the 
public  is  entitled  to  demand  is  that  no  more  be  ex- 
acted from  it  .  .  .  than  the  services  rendered  by 
it  are  reasonably  worth. -'■ 

This  general  statement  furnished  the  basis  for  judicial  review  of 
rates  fixed  not  only  by  the  legislature  but  also  the  basis  for 
later  commission  regulation. 

In  1913,  the  Montana  legislature  delegated  the  function  of  assuring 
that  rates  were  reasonable  to  the  Railroad  and  Public  Service  Com- 
mission.  The  legislature  envisioned  an  expert  body  designed  to 
administrate  and  fix  reasonable  utility  rates.   Section  1,  Chapter 
52  of  the  Laws  of  1913  (presently  Section  70-101,  P.C.M.  1947) 
created  the  Commission   "...  whose  duty  it  shall  be  to  supervise 
and  regulate  the  operations  of  the  public  utilities  hereinafter 


Ismyth  V.  Ames,  169  U.S.  446,  449. 
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named.  ..."   As  supervisors,  continually  engaged  in  the  consid- 
eration of  utility  rates,  the  commissioners  needed  definite  stan- 
dards for  measurement  of  reasonableness  that  could  be  systematical!" 
applied,  with  exact  accounting  techniques  and  procedures  for  bal- 
ancing of  consumer  and  investor  interests.   Hov/ever,  as  in  most 
states,  the  Montana  legislature  chose  to  require  merely  the 
maintenance  of  "reasonable"  rates,  leaving  wide  discretion  to  the 
Commission  in  regard  to  standards,  means  and  procedures  to  be 
adopted  in  carrying  out  the  statutory  mandate.   Sections  5  and  6 
of  Chapter  52  of  the  Laws  of  1913  (presently  Sections  70-105  and 
70-106,  R.C.M.  1947)  provided  that  "The  charge  made  by  any  public 
utility  for  .  .  .  service  .  .  .  shall  be  reasonable  and  just,  and 
every  unreasonable  charge  is  prohibited  and  declared  unlawful" 
and  "The  commission  may,  in  its  discretion,  investigate  and  as- 
certain the  value  of  every  public  utility  actually  used  and  use- 
ful for  the  convenience  of  the  public." 

Within  the  general  perspective  of  fairness  outlined  in  Smyth  v. 
Ames,  the  new  Commission  could  have  adopted,  under  its  own  stat- 
utory assignments,  appropriate  standards  for  exact  and  continu- 
ous determination  of  reasonable  rates.   In  fact,  they  were  clearly 
moving  toward  that  end,  despite  lack  of  specific  statutory  guid- 
ance, until  they  were  confronted  with  a  Montana  Supreme  Court 
decision  which  grafted  a  "fair  value"  factor  onto  the  Smyth  v. 
Ames  decision.   The  Montana  decision  came  after  several  U.  S. 
Supreme  Court  decisions  elaborated  Smyth  and  continually  associ- 
ated "fair  value"  with  reproduction  costs. 

Citing  Smyth  v.  Ames ,  the  Montana  Supreme  Court  in  the  legendary 
Tobacco  River  Power  Company  v.  Public  Service  Commission,  109 
Mont.  521,  98  P2d  886  (1941),  construed  the  foregoing  statutes  to 
mean  that  a  utility  is  entitled  to  a  return  on  a  reasonable  value 
at  the  time  it  is  being  used  for  the  public.   The  Court  held: 

The  law  is  well  settled  in  all  jurisdictions,  in- 
cluding Montana  that  rates  must  be  just  and  reason- 
able, and  likewise  the  return  to  the  utility  company 
on  its  investment  and  for  service  rendered  must  be 
fair,  just  and  reasonable.   {Great   Northern    Utilities 
V.    Public   Service    Com.,     88  Mont.  180,  293  Pac.  294; 
Minnesota    Bate    Cases,     230  U.  S.  352,  33  Sup.  Ct. 
729,  57  L.  Ed.  1511,  Ann.  Cas.  1916A,  18,  48  L.  R.  A. 
(n.s.)  1151:  Smuth    v.     ames    169  U.  S.  466,  18  Sup.  Ct. 
418,  42  L.  Ed.  819.)   No  great  difficulty  should  be 
experienced  in  determining  fair  value  of  the  property 
of  the  utility  company  and  just  and  reasonable  rates 
which  may  be  charged  if  both  parties  to  a  proceeding 
to  determine  the  ultimate  facts  are  candid,  reason- 
able and  fair  with  each  other.   (Emphasis  added. ) 
(Tobacco  River  at  p.  592.) 

The  Court  also  states  that  "Neither  the  Public  Service  Commission 
nor  the  utility  company  is  limited  to  or  bound  by  any  particular 
method  in  arriving  at  the  solution  of  the  question  of  value." 
However,  the  Court  took  the  thrust  out  of  this  statement  by  con- 
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cluding  that  "The  cost  of  reproduction  nev;,  less  depreciation,  is 
usually  regarded  as  one  of  the  most  important,  if  not  the  dominant 
factor,  in  the  determination  of  value. " 

The  decision  was  not  inconsistent  with  the  prevailing  law  based 
on  Smyth  v.  Ames.   However,  three  years  after  the  Tobacco  River 
case,  the  Court  reversed  the  position  rendered  in  Smyth  v.  Ames. 
The  reversal  came  in  a  case  involving  the  FPC  and  the  Hope 
Natural  Gas  Company.   In  19  38,  the  FPC  had  been  given  authority 
to  regulate  interstate  pipeline  transmission  of  natural  gas. 
Specifically,  the  legislation  placed  upon  the  FPC  the  duty  to  fix 
reasonable  rates  on  interstate  transmitted  gas.   The  FPC  adopted 
original  cost  as  the  basis  of  rate  base  determination.   The  Hope 
Company  claimed  reproduction  cost  of  over  twice  the  original  cost. 
(The  company  based  its  costs  on  the  current  level  of  construction 
costs.)   The  FPC  refused  to  place  any  reliance  on  reproduction 
cost,  considering  it  as  "not  predicated  upon  facts"  and  "too 
conjectural  and  illusory  to  be  given  weight."   It  likewise  re- 
jected consideration  of  the  adjusted  reproduction  costs  as  "not 
founded  in  fact,"  "basically  erroneous,  and  producing  irrational 
results. " 

In  light  of  this  position,  the  FPC  ordered  the  company  to  reduce 
its  rates.   The  company  petitioned  the  U.  S.  Court  of  Appeals, 
lost,  and  thereafter  appealed  to  the  U.  S.  Supreme  Court.   The 
Supreme  Court  affirmed  the  appelate  court  decision  and  held  that 
"the  meaning  of  the  word  'value'  is  to  be  gathered  from  the  pur- 
pose for  v/hich  a  valuation  is  made";  that  "rates  cannot  be  made 
to  depend  upon  fair  value  when  the  value  of  the  going  enterprise 
depends  on  earnings  under  whatever  rates  may  be  anticipated"; 
that  the  question  in  a  valuation  for  rate-making  is  how  much  "a 
utility  will  be  allowed  to  earn";  and  that  "it  is  the  result 
reached,  not  the  method  employed,  which  is  controlling."   (Fed- 
eral Power  Commission  v.  Hope  Natural  Gas  Company ,  320  U.  S.  591 
(1944).)   In  summary,  the  old  judicial  criteria  of  Smyth  v.  Ames 
in  regard  to  "fair  value"  was  scrapped.   The  measure  of  "reason- 
ableness" was  left  undefined  and  nebulous. 

The  net  effect  of  the  Hope  case  decision  was  to  free  the  state 
commission  to  adopt  standards  and  procedures  to  conform  with 
their  statutory  pov/ers  and  duties,  subject  to  end  results  of  main- 
taining utility  companies  as  viable  public  agencies. 

This  Supreme  Court  pronouncement  that  there  was  no  constitutional 
requirement  that  "fair  value"  be  used  had  a  profound  effect  on 
other  state  regulatory  commissions.   In  twenty-eight  years  since 
the  Hope  case,  twenty-three  state  regulatory  commissions  have 
abandoned  the  "fair  value"  theory  and  have  either  gone  by  stat- 
utory pronouncement  or  on  their  own  initiative  to  original  cost 
value  determinations. 

However,  Montana  continues  to  hold  to  "reproduction  cost"  pro- 
nouncements of  the  Montana  Supreme  Court  designed  in  harmony  with 
the  federal  constitutional  requirements  under  the  reversed  Smyth 
decision. 
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In  summary,  then,  the  removal  oi;  the  constitutional  barrier  enacted 
by  Smyth  released  the  power  of  tlie  commission.   At  the  time  of 
Smyth,  a  rate  could  not  be  reasonable  unless  it  permitted  a  fair 
return  on  fair  values.   This  concept  has  been  overruled.   It  would 
be  contrary  to  common  sense  to  hold  that  the  Montana  legislature 
meant  "reasonable"  only  as  defined  by  the  courts  at  the  time  of 
Smyth.   To  the  contrary,  it  must  be  assumed  that  the  legislature 
contemplated  that  the  concept  of  reasonable  would  change  with 
social  trends.   Since  the  Commission  has  continued  to  use  repro- 
duction costs  as  the  dominant  factor  in  rate  base  determination, 
a  reconsideration  of  the  law  is  essential  to  establishment  of 
purposeful  regulation. 

If  the  judicial  restrictions  are  removed  by  legislation,  one  is 
still  left  with  the  problem  of  setting  procedures  that  will  lead 
to  "purposeful  regulation."   It  is  helpful  to  the  solution  of 
this  problem  to  examine  the  principles  and  procedures  followed  in 
other  state  commissions'  rate-making  function.   The  data  and  in- 
formation used  in  this  part  of  the  study  was  based  on  question- 
naires sent  to  the  various  state  regulatory  commissions.   Supple- 
mentary data  was  derived  from  the  FPC  reports. 

It  should  probably  be  emphasized,  at  this  point,  that  the  Hope  case 
applied  only  to  utilities  regulated  by  the  FPC.   It  did  not  inter- 
pose rate  base  standards  or  procedures  on  state  commissions.   It 
left  those  state  agencies  responsible  for  regulation  free  to  estab- 
lish their  own  rules.   It  merely  removed  any  federal  constitutional 
limitations  regarding  rate  base  determinations. 

The  following  groupings  of  commissions  involves  some  overlap. 
Even  original  cost  commissions  give  weight  to  inflationary  pres- 
sures that  influence  the  course  of  rate  regulation.   However,  the 
comparisons  will  be  helpful  in  indicating  a  trend  in  those  com- 
missions that  are  allowed  freedom  to  determine  the  course  of  their 
efforts. 

Commissions  in  thirty  states,  including  the  District  of  Columbia, 
use  original  cost  of  the  used  and  useful  utility  properties  less 
accrued  or  determined  depreciation  in  determining  the  value  of 
the  rate  base. 

The  remaining  state  regulatory  coramissions  can  be  broken  into  two 
categories:   (1)   those  that  do,  in  fact,  give  primary  weight  to 
reproduction  cost  less  depreciation  in  determination  of  "fair 
value,"  and  (2)  those  that  give  consideration  to  original  cost  in 
determining  the  value  of  the  rate  base.   Twelve  states,  including 
Alabama,  Arizona,  Delaware,  Illinois,  Indiana,  Mississippi, 
Missouri,  Montana,  New  Mexico,  North  Carolina,  Ohio  and  Pennsylvania 
can  be  termed  "fair  value"  states  and  give  primary  weight  to  re- 
production cost  less  depreciation.   Four  of  these  twelve  states 
have  expressed  dissatisfaction  with  this  method  of  valuation.   A 
decision  of  the  Montana  Public  Service  Commission  on  January  11, 
1960,  verbalizes  this  dissatisfaction: 
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".  ,  .  it  is  appropriate  to  comment  upon  the  valuation 
considerations  that  obtain  in  this  state  by  virtue  of 
statutory  authority  and  appellate  court  interpretation 
.  •  •  •  Limitations  imposed  upon  us  by  the  size  and 
training  of  our  staff,  and  the  appropriations  under 
which  we  operate  have  restrained  our  activity  to  a 
certain  degree,  and  improvements  are  still  to  be  made 
in  the  manner  in  which  rate  questions  are  nov; 
entertained,  particularly  in  the  field  of  valu- 
ation.  However,  until  such  time  as  v/e  are  able 
to  conduct  exhaustive  studies  on  valuation,  v/e 
believe  that  we  must  at  the  minimum  strive  for 
consistency  in  our  approach  to  valuation 
questions , " 

In  Maryland,  New  Jersey,  Oregon  and  VJashington,  the  statutes 
require  use  of  "fair  value"  in  determining  the  rate  base  valuation. 
However,  the  questionnaires  received  from  these  states  indicate 
that  they  have  consistently  employed  the  depreciated  original  cost 
theory.   For  example,  the  Maryland  statute  calls  for  a  reasonable 
return  "upon  the  fair  value."   However,  the  Commission  states: 
"In  our  opinion  ...  a  rate  base  arrived  at  by  the  use  of  either 
'trended  costs'  or  'reproduction  cost'  would,  in  today's  economy, 
allow  ...  a  return  on  dollars  never  invested  .  .  .  ."   The  Com- 
mission indicates  that  it  receives  evidence  of  reproduction  cost, 
but  gives  little  weight  to  such  data  in  the  rate  base  determina- 
tion. 

It  is  evident,  therefore,  that  the  vast  majority  of  the  states 
use  a  depreciated  original  cost  theory  in  valuation  of  utility 
rate  bases.   It  is  also  clear  that  even  in  states  such  as  Montana 
where  the  statutory  circumstances  provide  for  use  of  "fair  value," 
the  commissions  prefer  to  use  original  cost  data  as  the  prime 
basis,  if  possible. 

A  statistical  analysis  of  the  data  received  from  the  various  com- 
missions as  supplemented  by  FPC  reports  may  suggest  a  reason  for 
use  of  a  depreciated  original  cost  theory. 

The  hypothesis  that  utilities  regulated  by  state  commissions  using 
a  "fair  value"  (or  reproduction  cost  depreciated)  theory  tend  to 
have  higher  profits  than  those  regulated  by  commissions  using 
original  cost  data  has  been  suggested  by  many  critics  of  fair 
value  regulatory  commissions  throughout  the  country.   The  argument 
is  that  if  the  utility  company  is  allowed  to  increase  profits  due 
to  a  factor  which  is  not  dictated  by  efficiency  in  operation, 
then  the  factor  tends  to  discourage  efficient  operation.   It  allows 
the  utility  company  to  keep  a  high  profit  in  a  state  which  uses  a 
fair  value  theory  without  having  to  increase  efficiency  in  opera- 
tion as  opposed  to  a  company  which  must  decrease  costs  to  main- 
tain the  same  high  profit  in  those  states  that  allow  returns  on 
original  cost  property  values. 

The  question  then  is  whether  a  given  rate  in  a  state  regulated  by 
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a  commission  that  uses  reproduction  costs  in  evaluating  the  rate 
base  will  generally  produce  more  profit  for  the  utility  company 
than  the  same  rate  v;ill  produce  in  a  state  that  evaluates  utility 
property  under  an  original  cost  system. 

This  question  is  better  stated  in  the  form  of  a  hypothesis  for  the 
purposes  of  this  study  as  follows:   Utility  company  profits  are 
significantly  higher  in  states  using  reproduction  cost  less 
depreciation  method  of  valuation  than  those  profits  of  utility 
companies  regulated  by  states  using  a  depreciated  original  cost 
method  of  valuation. 

The  proof  of  this  hypothesis  involves  two  stages.   The  first 
stage  is  to  put  into  quantitative  terms  the  elusive  concent  of 
"profit."   Once  the  concept  of  "profit"  has  been  defined,  iden- 
tified and  quantified  for  each  state  then  it  is  possible  to  con- 
pare  states  using  a  depreciated  reproduction  cost  and  those 
states  using  a  depreciated  original  cost.   Then  it  is  necessary 
to  determine  whether  there  is  any  significant  difference  in  prof- 
its between  the  companies  in  reproduction  cost  depreciated  states 
as  opposed  to  original  cost  depreciated  states.   If  there  is  a 
significant  difference  then  it  must  be  determined  whether  this 
difference  in  profits  is  due  to  the  difference  in  methods  of  val- 
uation.  This  latter  determination  requires  the  second  stage  of 
the  study. 

If  it  is  found  that  there  is  no  significant  difference  in  the 
average  electric  bill  for  those  utilities  regulated  by  depreciated 
original  cost  commissions  as  opposed  to  the  average  bill  for 
utilities   regulated  by  depreciated  reproduction  cost  states,  then 
one  can  be  reasonably  sure  that  there  are  no  differences  in  rate 
structures  that  affect  the  profit  margin.   To  put  it  another  v/ay, 
if  the  average  electric  bills  for  companies  in  depreciated  orig- 
inal cost  states  are  the  same  as  average  electric  bills  for 
utilities  in  depreciated  reproduction  cost  states,  while  at  the 
same  time  the  profits  of  depreciated  original  cost  regulated 
utilities  are  consistently  and  significantly  lower  than  those  for 
depreciated  reproduction  cost  regulated  states,  then  the  difference 
must  be  due  to  the  method  of  valuation. 

Stage  One.   Because  there  are  differing  economic  definitions  of 
"profits,"  it  was  necessary  to  quantify  each  of  those  revenue  cost 
relationships  that  can  represent  "profit"  to  a  utility  company. 
Those  relationships  expressed  in  percentages  are  as  follows:   The 
percent  of  return  on  the  rate  base,  the  percent  of  return  on  com- 
mon equity  and  the  net  (after  tax)  income  as  a  percent  of  gross 
revenue . 

The  first  two  of  these  methods  of  computing  profit  percentage  are 
commonly  accepted  forms.   The  Federal  Power  Commission,  in  fact, 
computes  these  percentages  in  their  publication  Statistics  of 
Privately-Owned  Electric  Utilities  in  the  United  States,  (FPC 
S-186)  U.  S.  Government  Printing  Office,  '-Jashinaton,  D.  C,  for 
all  utilities  having  annual  electric  operating  revenues  of 
$2,500,000  or  more  for  at  least  three  consecutive  years.   Rates 
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of  return  are  calculated  by  the  FPC  by  taking  the  average  of  be- 
ginning and  end-of-year  net-electric  plant  plus  an  allowance  for 
working  capital  and  calculating  that  as  a  percentage  of  electric 
operating  revenue  less  expenses. 

Rate  of  return  on  common  stock  equity  is  the  percentage  relation- 
ship of  earnings  available  for  common  stock  to  the  average  of  the 
beginning  and  year-end  balances  in  proprietary  capital  less 
preferred  stock. 

The  last  indicator  of  "profit"  is  the  percentage  relationship  of 
net  income  (after  all  payments  of  taxes,  interest  and  expenses) 
to  gross  utility  operating  revenues.   This  percentage  is  not  cal- 
culated by  the  FPC  but  was  calculated  from  data  reported  in  the 
FPC  statistical  report  (supra) . 

A  caveat  is  listed  in  the  introduction  to  the  calculated  rates  of 
return  on  rate  base  and  on  common  equity  in  the  FPC  report.   The 
report  is  careful  to  say  that  the  rates  are  not  intended  as  an 
evaluation  of  the  reasonableness  of  the  returns  under  applicable 
regulatory  standards.   However,  since  the  thrust  of  this  study  is 
not  to  consider  whether  the  rate  of  return  is  "reasonable"  or  not, 
but  simply  to  examine  a  trend  in  profits,  the  data  is  useful. 

In  each  instance,  a  two  sample  Kolmogorov-Smirnov  test  v;as  made 
on  the  distribution  of  percentages  in  the  original  cost  less 
depreciation  states  as  one  sample  and  the  reproduction  costs  less 
depreciation  states  as  the  other  sample  for  each  "profit"  indicator. 
The  purpose  of  the  test  is  to  determine  whether  there  is  a  sig- 
nificant difference  between  the  two  samples. 2 

The  test  essentially  is  designed  to  show  that  the  two  samples  are 
identical.   Since  for  the  data  obtained  in  both  samples  the  dis- 
tribution functions  are  positive  in  each  case,  D+=:D=.227,  D+=D= 
.458,  and  D+=D=.455.   Then,  since  3.50,  14.25  and  14.07  are  the 
ninety-fifth  percentile  of  the  chi-square  distribution  v/ith  two 
degrees  of  freedom,  the  null  hypothesis  is  rejected  at  a  five 
percent  level  of  significance.   This  means  that  in  each  case,  the 
hypothesis  that  "profit"  percentage  for  reproduction  cost  less 
depreciation  states  was  significantly  higher,  in  general,  than 
the  corresponding  percentage  for  depreciated  original  cost  states, 
at  a  95%  degree  of  certainty. 

Stage  Two.   The  second  stage  involved  comparisons,  again  with  a 
Kolmogorov-Smirnov  test,  of  the  differences  in  average  electric 
bill  for  each  company  sampled  in  the  two  sots  of  states.   As  seen 
by  the  graph,  there  was  no  significant  difference  between  the  two 
sets  of  states.   (The  data  used  was  derived  from  the  FPC  publica- 
tion Typical  Electric  Bills  and  included  the  average  electricity 


2The  data  used  in  this  statistical  analysis  and  pictoral  repre- 
sentatives of  the  combined  data  and  correlations  are  found  in 
Appendix  E. 
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bill  for  each  company  for  communities  of  2,500  population  and  more 
for  500  KWH  of  residential/service.) 

The  purpose  of  making  this  second  stage  test  was  to  determine 
whether  there  was  any  dominant  factor  in  the  rate  structure  that 
would  cause  the  rates  to  be  different  as  between  the  two  samples. 
Since  it  is  found  that  there  is  no  significant  difference  in 
average  utility  bills  for  each  company,  then  the  general  dif- 
ference in  profits  must  be  due  to  the  method  of  valuation.   In 
other  words,  if  the  average  bill  was  found  to  be  higher  for  those 
states  regulated  by  reproduction  cost  depreciated  commissions 
with  corresponding  higher  profits  then  the  difference  would  be 
due  to  the  higher  electrical  rate.   However,  since  the  average 
bills  are  about  the  same  for  each  set  of  samples,  one  can  deduct 
that  the  significant  difference  in  profit  percentage  is  due  to 
the  way  in  which  the  utility  property  is  valued. 


i 
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APPENDIX  A 


BILL  NO, 

INTRODUCED  BY 


70-116 


A  BILL  FOR  AN  ACT  ENTITLED:   "TUsI  ACT  TO  AMEND  SECTION  70-116, 
R.C.M.  194  7,  PROVIDING  FOR  PUBLIC  SERVICE  COMMISSION  HEARING 
EXAMINERS. " 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  70-116,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"70-116.   Rules  as  to  inspections--public  hearings.   The  com- 
mission shall  have  the  power  to  adopt  reasonable  and  proper  rules 
and  regulations  relative  to  all  inspections,  tests,  audits,  and 
investigations,  and  to  adopt  and  publish  reasonable  and  proper 
rules  to  govern  its  proceedings ,  and  to  regulate  the  mode  and  man- 
ner of  all  investigations  and  hearings  of  public  utilities,  and 
other  parties  before  it.   All  hearings  shall  be  open  to  the  public, 

The  commission  may  also  employ  hearing  examiners  v;hose 
responsibilities  it  shall  be  to  take  evidence  and  testimony  in 
any  hearings  the  commission  may  deem  necessary.   The  examiners 
shall  present  the  evidence  and  testimony  with  findings  and  rec- 
ommendations to  the  commissioners  who  shall  make  a  decision  on 
the  matter. " 


! 
I 
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APPENDIX   B 


BILL    NO. 

INTRODUCED    BY 


8-101 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  8-101, 
R.C.M.  1947,  TO  PROVIDE  REGULATION  BY  THE  PUBLIC  SERVICE  COM- 
MISSION OF  CARRIERS  OTHER  THAN  CARRIERS  'FOR  HIRE.'" 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  8-101,  R.dM.  1947,  is  amended  to  read 
as  follows: 

"8-101.   Definition  of  terms.   Unless  the  language  or  context 
clearly  indicates  that  different  meanings  are  intended,  the  fol- 
lowing words,  terms  and  phrases  shall,  for  the  purposes  of  this 
act,  be  given  the  meanings  hereinafter  subjoined  to  them. 

(a)  The  word  "board"  means  the  board  of  railroad  commission- 
ers of  the  state  of  Montana. 

(b)  The  term  "corporation"  means  a  corporation,  company, 
association  or  joint-stock  association. 

(c)  The  term  "person"  means  an  individual,  firm  or  copart- 
nership. 

(d)  The  word  "certificate"  means  the  certificate  of  public 
convenience  and  necessity  authorized  to  be  issued  under  the  pro- 
visions of  this  act. 

(e)  The  term  "public  highway"  means  every  public  street, 
road,  highway,  or  way  in  this  state. 

(f)  The  term  "motor  vehicle"  shall  include  all  vehicles  or 
machines  propelled  by  any  power  other  than  muscular  used  upon  the 
public  highways  for  the  transportation  of  persons  and/or  property. 

(g)  The  words  "between  fixed  termini  or  over  a  regular 
route"  when  used  in  this  act,  mean  the  termini  or  route  between 
or  over  which  any  motor  carrier  usually  or  ordinarily  operates 
any  motor  vehicles,  even  though  there  may  be  periodical  or  irreg- 
ular departures  from  said  termini  or  route.   Whether  or  not  a 


-284- 


motor  vehicle  is  operated  by  a  motor  carrier  betv^een  fixed  termini, 
or  over  a  regular  route,  or  otherwise,  within  the  meaning  of  this 
act,  shall  be  a  question  of  fact  to  be  determined  by  the  board. 

(h)   The  term  "motor  carrier,"  when  used  in  this  act,  means 
every  person  or  corporation,  their  lessees,  trustees,  or  receivers 
appointed  by  any  court  whatsoever,  operating  motor  vehicles  upon 
any  public  highway  in  the  state  of  Montana  for  the  transportation 
of  persons  and/or  property  ier-hire ,    on  a  commercial  basis  either 
as  a  common  carrier  or  under  private  contract,  agreement,  charter, 
or  undertaking;  provided  that  nothing  in  this  act  shall  be  con- 
strued as  affecting  motor  vehicles  used  in  carrying  property  con- 
sisting of  ordinary  livestock  or  agricultural  commodities  (not 
including  manufactured  products  thereof) ,  if  such  motor  vehicles 
are  not  used  in  carrying  any  other  property,  or  passengers,  for 
compensation,  or,  the  operation  of  school  buses  v/hich  are  used 
in  conveying  school  children  to  and  from  district  or  other 
schools,  or  the  transportation  by  means  of  motor  vehicles  in  the 
regular  course  of  business  of  employees,  supplies,  and  materials 
by  any  person,  firm  or  corporation  engaged  exclusively  in  the 
construction  or  maintenance  of  highways,  or  engaged  exclusively 
in  logging  or  mining  operations,  in  so  far  as  the  use  of  employees, 
supplies  and  materials  in  construction  and  production  is  concerned, 
or  the  transportation  of  property  by  motor  vehicle  within  any  city, 
town,  or  village  with  a  population,  according  to  the  latest  United 
States  census,  of  less  than  five  hundred  persons,  or  within  the 
commercial  areas  thereof  as  determined  by  the  board. 

-(i-)---"fhe-word9-^f  or-hire^-raean-for-remtaneration-of-any-kindT 
paid-eif-pi?em±9ed--eitheif-direetiy-©r-indiiree'tiy7-oif-ifeeeived-©if 
©te-teai  ned-fchifetigh-ieasingT-bifekering-oar-btty- and- 9  eii- arrangement  9 
whereby- a- remnneration-is-obtained- or- derived- for- transportation 
service- — An- aeeomrnodative- transportation-movement- by- a-per  son 
net-in- the- transport at ±©n-b«sine3s-shaii-not- be- cons trued- as-a 
ser vt ee- for- hi rey- even- thoagh-the-persons- owning- the -property 
transpor ted-or-per sons- transported- share-in- the-cost-or-pay-f or 
the-movementT--N©thing-in-th±s-act-shaii-be-constrtied-so-as-to 
pr eve fife- bona- fide-iea9es7-br©ker age- agreements -or-buy-and-seii 
agreementST 

i^^  (i)   The  word  "compensation,"  as  used  in  this  act,  shall 
mean  the  charge  imposed  upon  motor  carriers  in  consideration  of 
the  use  of  the  highways  in  this  state  by  such  motor  carriers,  as 
provided  in  section  8-116. 

-(k>  ( j )   The  word  "railroad"  means  the  movement  of  cars  on 
rails,  regardless  of  the  motive  power  used  therefor." 
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APPENDIX    C 


BILL   NO. 

INTRODUCED    BY 


70-103 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  AMENDING  SECTION  70-103, 
R.C.M.  1947,  TO  CHANGE  THE  DEFINITION  OF  A  PUBLIC  UTILITY  TO 
INCLUDE  SEIVERAGE  SERVICES." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  70-103,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"70-103.   "Public  utility"  defined.   The  term  "public  utility," 
within  the  meaning  of  this  act,  shall  embrace  every  corporation, 
both  public  and  private,  company,  individual,  association  of  in- 
dividuals, their  lessees,  trustees  or  receivers  appointed  by  any 
court  whatsoever,  that  nor  or  hereafter  may  own,  operate,  or 
control  any  plant  or  equipment,  or  any  part  of  a  plant  or  equip- 
ment, within  the  state,  for  the  production,  delivery,  or  furnishing 
for  or  to  other  persons,  firms,  associations,  or  corporations, 
private  or  municipal,  heat,  street-railway  service,  light,  po'\'er 
in  any  form  or  by  any  agency,  sewerage  service,  water  for  business, 
manufacturing,  household  use,  or  sewerage  service,  whether  within 
the  limits  of  municipalities,  towns  and  villages,  or  elsewhere, 
telegraph  or  telephone  service;  and  the  public  service  commission 
is  hereby  invested  with  full  power  of  supervision,  regulation, 
and  control  of  such  utilities,  subject  to  the  provisions  of  this 
act,  and  to  the  exclusion  of  the  jurisdiction,  regulation,  and 
control  of  such  utilities  by  any  municipality,  town,  or  village." 
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APPENDIX  D 


BILL  NO, 

INTRODUCED  BY 


70-101,  72-101 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  70-101, 
R.C.M.  1947,  TO  PROVIDE  FOR  A  THREE  (3)  MAN  ELECTED  PUBLIC  SERVICE 
COMMISSION  FROM  THREE  (3)  DISTRICTS  APPORTIONED  ON  THE  BASIS  OF 
POPULATION;  AND  REPEALING  SECTION  72-101,  R.C.M.  1947." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  70-101,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"70-101.   Creation  of  Public  Service  Commission.   A  public 
service  commission  is  hereby  created,  v;hose  duty  it  shall  be  to 
supervise  and  regulate  the  operations  of  the  public  utilities 
hereinafter  named,  such  supervision  and  regulation  to  be  in  con- 
formity with  this  act.   The  commission  shall  consist  of  three  (3) 
members  who  shall  be  qualified  electors  of  the  district  from  which 
they  are  elected.   At  the  next  general  election,  there  shall  be 
elected  three  (3)  commissioners  for  said  commission,  one  (1)  for 
a  term  of  two  (2)  years,  one  (1)  for  a  term  of  four  (4)  years, 
and  one  (1)  for  a  term  of  six  (6)  years,  and  until  their  successors 
are  elected  and  qualified.   Said  commissioners  when  elected  will 
qualify  at  the  time  and  in  the  manner  provided  by  law  for  othe"r~ 
state  officers,  and  shall  take  office  on  the  first  Monday  of  Jan- 
uary, next  after  their  election.   Each  of  said  members  of  said 
board  so  elected  shall  serve  until  his  successor  is  elected  and 
qualified.   Biennially  thereafter,  at  the  general  election,  one 
(1)  member  shall  be  elected  for  a  period  of  six  (6)  years,  and 
until  his  successor  is  elected  and  qualified,  to  succeed  the  mem- 
ber of  such  board  whose  term  shall  expire  on  the  first  day  of  Jan- 
uary following.   Any  vacancy  occurring  in  the  board  shall  be  filled 
by  appointment  by  the  governor,  and  such  appointee  shall  hold 
office  until  the  next  general  election,  and  until  his  successor 
is  elected  and  qualified.   At  the  biennial  election  following  the 
occurrence  of  any  vacancy  in  the  board,  there  shall  be  elected 
one  (1)  member  to  fill  out  the  unexpired  term  for  which  sucK 
vacancy  exists." 

Section  2.   Section  72-101,  R.C.M.  1947,  is  repealed. 
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BILL  NO. 

INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  INCLUDE  A  NEW  SECTION 
PROHIBITING  PUBLIC  SERVICE  COMMISSIONERS  FROM  BEING  ASSOCIATED 
WITH  RAILROADS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   No  person  in  the  employ  of,  or  holding  any 
official  relations  to  any  railroad,  or  owning  any  stocks,  bonds, 
or  other  securities  of  any  railroad,  or  who  is  or  shall  become 
in  any  manner  pecuniarily  interested  in  any  railroad,  or  in  any 
stocks,  bonds,  or  other  securities  thereof,  shall  be  a  member  of 
said  board.   Any  member  of  said  board  who,  after  his  election  or 
appointment  to  office,  or  after  his  induction  into  office,  shall 
become  an  employee  of  or  holder  of  any  official  relation  to  any 
railroad,  or  who  shall  become  an  owner  or  holder  of  any  stocks, 
bonds,  or  other  securities  of  any  railroad,  or  have  or  acquire 
any  pecuniary  interest  in  any  stocks,  bonds,  or  other  securities 
of  any  railroad,  shall  forfeit  his  office,  and  the  governor  shall 
appoint  a  successor  thereto  as  herein  provided  in  case  of  a 
vacancy  in  said  board.   No  commissioner  shall  participate  in  any 
hearing  or  proceeding  in  which  he  has  any  pecuniary  interest. 


I 
i 
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APPENDIX  E 


DEPRECIATED  ORIGINAL  COST 


%  Of  %  of       Net  Profit 

Return  Return  on  as  a  %  of  Average 
on  Base   Comm.  Equity   Gross  Revenue   Elec.  Bill 

New  Jersey  Public  Ser- 
vice Electric  &  Gas  7.27  10.7  12.60  10.51 
Atlantic  City  Electric  7.04  13.1  17.88  11.10 
Orange-Rockland  Utilities  7.17  10.7  12.74  11.62 

Rochester  Gas  &  Electric  7.20  11.1  12.42  12.33 

Consolidated  Edison  5.29  7.4  11.38  14.62 
Central  Hudson  Gas  & 

Electric  6.95  8.2  9.79  12.57 

Niagra  Mohawk  Power  7.66  9.4  9.84  11.57 

Ottertail  Power  7.01  11.7  13.21  12.46 

Oklahoma  Gas  &  Electric  8.75  17.4  19.43  9.48 

Pacific  Power  &  Light  6.40  11.2  19.36  7.03 

Portland  General  Electric  6.12  10.8  15.56 

Rhode  Island  Narraganscct 

Electric  Company  5.93  10.9  12.05  10.61 

South  Carolina  Electric 

&  Gas  Company  7.94  14.1  13.12  10.01 

Tennessee  none  7.65 

Utah  Power  &  Light  6.27  12.5  19.71  9.17 

Central  Vermont  Public 

Service  6.39  7.3  10.55  10.26 

Virginia  Electric  & 

Power  6.06  13.5  19.25  10.08 

Appalachia  5.91  7.1  12.22  9.35 

Washington  Water  Power  6.24  10.4  15.55  6.03 

Puget  Sound  Power  &  Light  5.62  9.4  15.05  6.75 

Appalachian  Power  Co.  7.53  19.4  12.11  9.56 

Wisconsin  Electric  Power  6.86 

Wisconsin  Public  Service  7.90 

Wyoming  (None)  6.43 


8.3 

11.23 

9.61 

11.3 

11.09 

10.05 

8.9 

15.52 

9.67 
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DEPRECIATED  ORIGINAL  COST 


%  of       %  Of       Net  Profit 
Return    Return  on      as  a  %  of     Average 
on  Base   Comm.  Equity   Gross  Revenue   Elec.  Bill 


Arkansas-Missouri  Power 
Arkansas  Power  &  Light 


Southern  California 

Edison 
San  Diego  Gas  &  Electric   6.50 
Pacific  Gas  &  Electric 


6.91 

10.7 

5.59 

11.19 

7.36 

14.1 

11.92 

9.85 

6.69 

10.2 

17.69 

11.05 

6.50 

12.1 

13.22 

10.69 

6.87 

10.6 

15.07 

10.61 

Colorado  Public  Service    7.53 


12.6 


13.82 


10.03 


Connecticut  United 

Illuminating 
Connecticut  Light  & 

Power 

Potomac  Electric  Power 

Florida  Power  &  Light 
Tampa  Electric 

Savannah  Electric  & 
Power 

Hawaii  Electric 

Idaho  Power 

Iowa  Electric,  Light  & 

Power 
Iowa  Power  &  Light 
Iowa  Public  Service 

Kansas  Power  &  Light 
Kansas  Gas  &  Electric 

Central  Louisiana 
Electric 

Central  Maine  Power 

Baltimore  Gas  &  Electric 

Boston  Ed. 
Massachusetts  Power 
&  Light 

Nevada  Power 
Sierra  Pacific 


7.92 

12.0 

7.39 

11.0 

6.49 

9.0 

8.55 
9.06 

11.9 
15.6 

7.38 

12.3 

7.24 

10.2 

7.00 

11.5 

8.  37 
6.65 
7.83 

11.3 
11.2 
11.5 

8.33 
7.74 

14.9 
12.8 

8.88 

15.4 

6.56 

11.1 

7.65 

12.2 

7.65 

11.6 

7.40 

9.3 

7.14 
7.03 

12.2 
11.7 

13.15 

9.80 

12.72 

12.15 

14.67 

8.85 

14.24 

10.76 

18.63 

11.85 

15.57 

9.19 

13.13 

13.43 

22.43 

9.32 

8.90 

11.34 

9.22 

12.99 

11.03 

12.78 

16.98 

9.17 

16.72 

7.75 

18.05 

10.18 

16.38 

11.73 

15.74 

12.64 

12.26 

11.61 

7.38 

10.08 

16.66 

10.67 

15.51 

11.83 

FAIR  VALUE 
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Pennsylvania  Power  & 

Light 
Duquesne  Light  Co. 
Philadclpliia  Electric 
Pennsylvania  Electric 


%  of       %  of       Net  Profit 

Return   Return  on      as  a  %  of     Average 
on  Ease   Comm.  Equity   Gross  Revenue   Elec.  Bill 


7.07 

10.0 

13.68 

9.73 

8.16 

13.7 

20. CO 

9.25 

7.48 

9.5 

13.56 

10.75 

6.97 

10.8 

15.91 

9.98 

I?: 
n 

O 
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FAIR  VALUE 


%  of       %  of       Net  Profit 
Return   Return  on      as  a  %  of     Average 
on  Base   Comm.  Equity   Gross  Revenue   Elec.  Bill 


Alabama  Power  Co. 


7.33 


12.1 


17.62 


9.79 


Tucson  Gas  &  Electric     8.32 
Arizona  Public  Service     6.63 


14.4 
10.1 


20.62 
12.61 


11.98 
11.38 


Delinarva  Power  &  Light 

Central  Illinois  Pub. 

Service 
Central  Illinois  Light 
Commonwealth  Edison 

Public  Service  of 

Indiana 
Indianapolis  Power  & 

Light 
Southern  Indiana 

Gas  &  Electric 

Kentucky  Utilities 
Louisville  Gas  & 
Electric 

Mississippi  Power  & 
Light 

Union  Electric 
Kansas  City  Power  & 

Light 
Missouri  Public  Service 


7.92 


12.0 


15.60 


11.00 


9.66 

14.4 

9.10 

13.7 

9.16 

13.6 

8.59 

14.4 

10.04 

13.9 

8.37 

15.4 

8.89 

12.9 

9.41 

13.8 

7.77 

14.9 

7.06 

13.4 

7.31 

11.3 

7.43 

13.0 

15.30 

12.01 

14.16 

10.86 

15.15 

10.57 

19.10 

12.42 

15.30 

9.65 

15.18 

10.48 

17.46 

9.90 

15.59 

8.65 

17.21 

10.55 

18.91 

11.33 

15.30 

10.74 

12.09 

14.07 

Montana  Power 

Public  Service  of  New 
Mexico 

Duke  Power 

Carolina  Power  &  Light 


11.33 


9.03 

7.53 
7.59 

8.96 


Ohio  Edison 
Cleveland  Power  S. 

Ilium.  9.00 

Toledo  Edison  7.60 

Columbus  &  Southern 

Ohio  Electric  7. 27 

Cincinnati  Gas  &  Electric  8.85 
Dayton  Power  &  Liglit      8.22 


17.5 


13.3 

11.2 
10.1 

14.9 

14.5 
15.2 

12.1 
15.0 
12.5 


22.67 


17.81 

13.17 
12.12 

17.77 

16.60 
15.77 

14.23 
14.10 
12.37 


11.45 


11.28 

9.44 
9.00 

11.05 

11.05 
9.62 

11.17 
11.93 
10.34 
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RECOMMENDATIONS 


The  Montana  Legislative  Council  recommends: 

1.  That    the    Superintendent    of  Public    Instruction    investigate 
means    of  providing    an    educational    consultant    service    to 
elementary    and   secondary    school    districts    in   Montana. 
Such    investigation    should   include    determinations    as    to    how 
this    construction   planning    service    could   be    incorporated 
within    the   present    organization    of   the    Office    of   Superin- 
tendent   of   Public    Instruction    as    well    as    whether    or   not 
such    a    service    could   be    self-supporting . 

2.  That    the    43rd   Legislative    Assembly    instruct    the    Department 
of  Administration    to    devise    a   method   of   independent ^    full- 
time    inspection    of  Montana' s    public   school    construction 
and   other    municipal    construction   projects . 

3.  That    the    responsibility    for   review    of   elementary    and 
secondary    school    construction   plans    be    centralized   within 
the    Architecture    and   Engineering    Division    of   the    State 
Department    of  Administration. 

That    statutes    he    amended   deleting    the    State    Fire    Marshal , 
the    Superintendent    of   Public    Instruction   and   Board   of 
Health' s    responsibilities    in    this    area. 

4.  That    the    organization    and   function    of   the    Building    Code 
Council    be    retained   organizationally    within    the    State 
Department    of  Administration. 

5.  That    all    Montana    codes    dealing   with    the    bidding ,    bonding , 
and  plan    reviews    of  public   works    projects    constructed 
within    the    state    be    substantively    recodified. 

6.  That    all    classes    of   school    districts    be    allowed   to    enter 
into    contracts    in    amounts    not    exceeding    $4^000    without 
first    obtaining   formal    advertised   bids. 

?.       That    Section    66-114,    R.C.M.     1947,    be    amended    to    require 
that    all    architects    and   engineers    carry    professional 
liability    insurance    when   performing    services    on    any    state 
construction   project.       The    terms    and   amounts    of   such 
liability    coverage    is    to    be    determined   by    the    State    Depart- 
ment   of  Administration. 


I 

i 
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HOUSE  JOINT  RESOLUTION  NO. 50 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA  DIRECTING  THE  LEGISLATIVE  COUNCIL  TO 
STUDY  THE  FEASIBILITY  OF  ESTABLISHING  A  SET  OF  STANDARD,  STATE- 
WIDE PLANS  FOR  CONSTRUCTION  OF  ELEMENTARY  AND  SECONDARY  SCHOOL 
BUILDINGS  IN  MONTANA. 


WHEREAS,  the  people  of  Montana  desire  to  provide  the  best 
possible  educational  facilities  for  their  young  people,  and 

WHEREAS,  the  educational  dollar  is  being  severely  taxed  by 
inflation,  rising  costs  and  increasing  educational  needs,  and 

WHEREAS,  Montana  taxpayers  are  being  called  upon  to  provide 
additional  educational  facilities,  and 

WHEREAS,  it  appears  that  substantial  cost  savings  would 
result  from  the  establishment  of  a  set  of  standard,  statewide 
plans  for  the  construction  of  elementary  and  secondary  school 
buildings  in  Montana  that  would  be  adaptable  to  various  size  re- 
quirements and  suitable  for  various  size  communities. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REP- 
RESENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  be  directed  to  study  the  feas- 
ibility of  and  potential  cost  savings  in  the  establishment  of  a 
set  of  standard  statewide  plans  for  the  construction  of  elementary 
and  secondary  school  buildings  in  Montana  that  would  be  adaptable 
to  various  size  requirements  and  suitable  for  various  size  com- 
munities, and 

BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  state  of 
Montana  be  instructed  to  send  a  copy  of  this  resolution  to  the 
Legislative  Council. 


r 
c 


i 
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SCOPE  OF  STUDY 

House  Joint  Resolution  Mo.  50  directed  the  Legislative  Council  to 
study  the  feasibility  of  and  potential  cost  savings  in  the  estab- 
lishment of  a  set  of  standard  statewide  plans  for  the  construction 
of  elementary  and  secondary  school  buildings  in  Montana  that  would 
be  adaptable  to  various  size  requirements  and  suitable  for  various 
size  communities.   The  clauses  preceding  this  directive  noted  in- 
flationary pressures  and  increasing  demands  upon  education  as 
necessitating  the  study  of  innovative  means  to  provide  high-quality 
educational  facilities  at  the  least  cost  to  taxpayers. 

In  undertaking  this  study,  the  Legislative  Council  attempted  to 
adhere  to  both  the  letter  and  the  spirit  of  House  Joint  Resolution 
No.  50.   The  primary  directive,  that  of  examining  the  feasibility 
of  adopting  standard  statewide  school  plans,  is  covered  in  Part  I 
of  this  report.   Part  II  is  a  discussion  of  other  items  considered 
by  the  Council  concerning  the  more  general  topic  of  the  elementary 
and  secondary  school  construction  process  in  Montana. 


STUDY  PROCEDURES 


In  conducting  this  study,  the  Council  benefited  from  testimony 
representing  the  views  of  a  broad  range  of  individuals  and  dis- 
ciplines from  both  the  public  and  private  sectors.   Hearings  were 
held  with  various  persons  or  groups  engaged  in  the  architecture 
and  engineering  profession,  as  well  as  representatives  of  the 
contracting  and  building  trades. 

At  the  state  government  level,  testimony  was  heard  from  representa- 
tives of  the  Architecture  and  Engineering  Division  of  the  Depart- 
ment of  Administration,  the  Office  of  the  State  Superintendent  of 
Public  Instruction,  the  Department  of  Health  and  Environmental 
Sciences  and  the  State  Fire  Marshal's  office.   In  addition,  the 
Council  received  correspondence  from  relevant  agencies  in  other 
states. 

The  members  of  the  study  group,  both  collectively  and  individually, 
toured  several  large  and  small  school  districts.   In  the  conduct 
of  these  tours,  the  members  discussed  school  construction  and  re- 
lated topics  with  school  superintendents,  principals,  teachers, 
maintenance  personnel  and  students.   In  addition,  a  formal  hearing 
with  school  administrators  from  throughout  the  state  was  held  in 
Helena. 

The  Council  wishes  to  especially  thank  Mr.  Phil  Hauck,  Administra- 
tor, Architecture  &  Engineering  Division;  Mr.  Paul  O'Hare,  Past 
President  of  the  Montana  Association  of  School  Administrators; 
Mr.  George  LaRue,  Plant  Supervisor  for  School  District  #2, 
Billings;  and  Mr.  William  Kuhr,  President  of  the  Montana  Chapter 
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of  the  American  Institute  of  Architects,  for  their  assistance 
and  cooperation  in  the  study. 
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PART  I 
UNIFORM  SCHOOL  CONSTRUCTION  PLANS 


Summary 

Currently,  five  states  are  utilizing  some  form  of  uniform  blue- 
print in  the  construction  of  elementary  and  secondary  schools. 
Twenty-one  states  have  made  use  of  such  uniform  plans  at  some 
time  in  the  past,  but  have  subsequently  either  abandoned  them  or 
discontinued  their  use.   The  current  status  of  stock  plan  utili- 
zation is  presented  below. 


states  with  uniform  plans  in  use. 


[.    j  States  having  used  and  abandoned  stock  plans. 


In  addition  to  the  states  pictured  above,  the  Washington  state 
legislature  has  seen  a  proposal  for  the  use  of  modifiable  stock 
plans  introduced  in  every  session  since  1953.   During  the  1969 
session  a  bill  requiring  uniform  school  blueprints  was  passed  by 
the  state  Senate  but  was  defeated  in  the  House. 

Montana  was  not  included  in  the  above  chart,  even  though  standard 
plans  for  class  "C"  schools  of  four  classrooms,  or  less  have  been 
available  on  request  from  the  Department  of  Health  and  Environ- 
mental Sciences  for  about  fifteen  years.   A  lack  of  interest  in 
these  plans  has  resulted  in  their  discontinuance,  as  evidenced 
by  the  fact  that  the  most  current  set  of  plans  available  for 
distribution  was  published  in  1949. 
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In  most  of  the  states  using  or  having  used  uniform  plans,  the 
procedure  is  to  utilize  professionals  in  the  preparation  of  arch- 
itectural plans,  drawings  and  specifications  by  sizes  of  school. 
These  plans  are  then  made  available  to  school  districts,  usually 
on  a  voluntary  basis.   The  responsibility  for  preparing  stock 
plans  is  most  often  given  to  the  state  educational  agency,  al- 
though in  some  cases  very  large  school  districts  may  develop 
their  own  set  of  blueprints. 

Very  little  data  is  available  regarding  the  costs  of  schools  con- 
structed using  uniform  plans.   A  study  by  the  California  legisla- 
ture conducted  in  1955  showed  the  cost  of  such  schools  to  be  as 
low  as  $6.85  per  square  foot,  as  against  $10.75  per  square  foot 
for  a  custom-built  school  of  comparable  size. 

The  most  obvious  advantage  of  uniform  plans  is  that  they  save 
major  expenditures  at  the  local  level  for  architectural  fees. 
Once  the  state  has  assumed  the  initial  design  costs  for  a  partic- 
ular type  of  school  building,  the  work  of  local  architects  is 
limited  to  relatively  minor  items  such  as  design  changes,  site 
selection  and  the  supervision  of  construction.   If  kept  updated, 
standard  plans  could  be  revised  to  correct  design  errors  and  in- 
corporate new  improvements  in  building  construction. 

Proponents  also  contend  that  the  use  of  uniform  plans  would  greatly 
speed  up  the  school  construction  process  at  substantial  savings  to 
taxpayers  and,  in  response  to  a  pressing  need  for  immediate  edu- 
cational facilities  throughout  the  nation,  advocates  hold  that  the 
greater  use  of  stock  plans  would  facilitate  mass  production  econ- 
omies in  the  manufacture  of  building  parts  and  greater  use  of  as- 
sembly line  building  techniques. 

Opposition  to  uniform  plans  for  school  buildings. centers  primarily 
on  the  educational  aspects  of  such  plans.   Educators  fear  the  loss 
of  local  initiative  in  determining  their  educational  needs  if  the 
state  is  allowed  to  mandate  how  school  buildings  are  designed. 
It  is  contended  that  no  uniform  plan,  no  matter  how  well  designed, 
could  incorporate  the  educational  needs  of  every  local  district's 
curriculum.   This  objection  seems  common  even  in  states  where  the 
use  of  stock  plans  is  optional,  as  local  officials  are  hesitant 
to  refuse  stock  plans  and  face  criticism  from  economy-minded 
civic  groups. 

Opponents  further  contend  that  inflexible  uniform  plans  would 
prevent  the  incorporation  of  community  use  features  which  local 
groups  might  wish  to  design  into  their  school  buildings.   Communi- 
ties could  not  incorporate  a  larger  auditorium,  for  example,  into 
the  new  school  in  order  to  avoid  duplicate  facilities  being  con- 
structed.  The  coordination  of  school  and  community  building  ob- 
jectives is  discussed  further  in  Part  II  of  this  report. 


Conclusion 

After  reviewing  the  history  of  stock  school  construction  plans  in 
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other  states,  the  current  state  of  opinion  for  and  against  their 
use,  and  the  applicability  of  the  practice  in  Montana,  the  Coun- 
cil concludes  that  the  use  of  a  set  of  standard  statewide  plans 
for  the  construction  of  elementary  and  secondary  school  build- 
ings in  Montana  would  not  be  feasible  at  the  present  time. 


THE  CASE  FOR  AND  AGAINST  STOCK  PLANS 

This  section  sets  forth  the  published  views  of  both  proponents 
and  opponents  to  the  use  of  uniform  school  construction  plans. 
Testimony  heard  by  the  Council  from  expert  witnesses  on  the  sub- 
ject is  incorporated  where  applicable.   The  Council  found  these 
arguments  to  be  of  value  not  only  in  reaching  a  decision  on  the 
use  of  stock  plans,  but  as  an  aid  to  defining  the  general  con- 
straints on  economical  school  construction  v/hich  led  to  the  pas- 
sago  of  House  Joint  Resolution  No.  50. 

Major  Points  of  Proponents 

The  proponents  presented  the  following  argiiments  in  favor  of 
standard  plans  for  school  buildings: 

1.  Time  would  be  saved  in  the  preparation  of  plans 
for  school  buildings.   Once  the  state  had  con- 
tracted with  highly  qualified  architects  and 
engineers  to  develop  a  plan  for  a  category  of 
buildings,  such  as  a  ten-room  elementary  school, 
much  less  professional  time  would  be  spent  on 
future  projects  of  the  same  type.   The  work  of 
architects  at  the  local  school  level  would  be 
reduced  to  adapting  the  standard  plan  to  a  par- 
ticular site. 

2.  The  task  of  estimating  the  costs  of  building 
materials  v.'ould  be  facilitated,  as  material  and 
labor  requirements  would  be  available  immediately 
to  schools  contemplating  construction.   This 
would  aid  local  school  boards  in  their  fiscal 
planning. 

3.  On  a  regional  or  national  basis,  economies 
through  mass  production  of  building  components 
would  be  possible.   With  more  uniform  plans  in 
use,  manufacturers  would  be  encouraged  to  stan- 
dardize their  products  leading  to  lower  unit 
costs  at  the  local  level. 

4.  School  bond  electors  would  be  able  to  look  at 
structures  already  built  in  order  to  better 
judge  what  they  are  being  asked  to  vote  for 
or  against. 
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5.  Constructed  schools  would  become  standard 
for  future  construction.  Any  "frills"  or 
waste  would  be  readily  noticed  by  compari- 
son. Conversely,  attempts  by  contractors 
or  officials  to  cut  costs  below  the  stan- 
dard would  be  readily  apparent. 

6.  Local  architects  and  engineers  could  be 
employed  to  adapt  the  uniform  plan,  even 
though  they  have  had  no  previous  exper- 
ience in  school  building  design.   Such 
professionals,  familiar  with  conditions 

in  the  area,  may  be  better  suited  to  adapt 
the  plan  than  one  who  resides  in  another 
part  of  the  state. 

7.  Assuming  the  current  school  equalization 
mandated  by  federal  courts  extends  to  school 
construction,  the  state  could  use  the  stan- 
dardized plans  as  a  fair  basis  for  distrib- 
uting state  grants-in-aid.   Similarly,  es- 
tablished unit  construction  costs  by  type 

of  structure  could  provide  a  basis  for 
statutory  maximums. 

8.  Proponents  say  that  the  main  argument  of 
opponents,  that  of  a  loss  of  educational 
considerations,  is  in  error.   Schools,  par- 
ticularly elementary  schools,  consist  pri- 
marily of  classrooms  and  bathrooms.   Health 
and  safety  considerations  are  generally 
governed  by  state  and  local  building  codes. 

9.  Toother  opposing  argxament,  that  of  monotony 
of  design,  can  be  overcome  through  the  use 
of  color  on  trim,  doors  and  wall  panels. 

In  addition,  landscaping  may  be  utilized  to 
change  the  overall  aopearance  of  uniformly 
constructed  schools. 

10.  Errors  and  omissions  in  the  standard  plans 
which  develop  through  experience  can  be 
corrected.   Custom-built  schools  seldom 
have  this  benefit.   Regular  revisions  of 
stock  plans  can  be  made  periodically  to 
adjust  for  changing  educational  needs  and 
obsolescence . 

11.  The  problem  of  revising  plans  to  suit  local 
conditions  can  be  minimized  through  the  use 
of  supplemental  electrical  and  water  supply 
plans  offered  as  alternatives  to  those  con- 
tained in  the  stock  plan. 

12.  The  creation  of  a  state  bureaucracy  to 
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administer  the  plans  need  not  be  feared, 
as  uniform  plans  can  be  prepared  by  private 
architects  contracting  with  state  agencies. 
Plan  revisions  may  be  also  handled  privately 
on  a  per  diem  basis. 


Suimary 

Wh;n  unexpected  shifts  in  enrollment  occur,  additional  school 
facilities  must  be  built.   The  faster  these  schools  are  built, 
tis  faster  increased  enrollment  may  be  handled  at  the  least 
est  to  the  taxpayer.   Communities  asked  to  assume  heavy  tax 
bxdens  for  school  buildings  should  be  given  the  assistance 
aforded  by  standard  school  construction  plans.   If  such  a  com- 
mTiity  is  willing  to  pay  additional  costs  for  a  more  elaborate 
S'hool,  voluntary  uniform  plans  would  not  stop  it  from  doing  so 


A'giiments  Against  Uniform  Plans 

.-.  overriding  argument  against  the  use  of  uniform  plans  is  that 
t.ey  ignore  the  considerable  benefits  accruing  to  a  community 
wiich  plans  and  develops  its  own  schools.   In  addition  to  the 
cuestion  of  hampering  community  development,  opponents  of  the 
iiea  presented  the  following  points  against  using  uniform 
shool  construction  plans: 

1.  It  is  claimed  that  stock  plans  have  an  adverse 
effect  upon  a  school's  educational  program. 
Local  communities  could  not  provide  greater 
emphasis  to  facilities  which  their  boards  deem 
to  be  important  (i.e.,  science  labs,  vo-tech 
facilities,  etc.).   This  argument  is  carried 
further  in  that  opponents  hold  that  the  use  of 
uniform  building  plans  would  lead  to  an  arbi- 
trary curriculum  being  superimposed  by  the 
state . 

2.  When  important  decisions  are  made  in  a  situ- 
ation remote  from  the  people  who  must  live  with 
them,  there  usually  results  the  imposition  of 
an  "average"  solution  on  the  whole  state.   This 
would  prevail  even  though  uniform  plans  may  be 
optional.   In  practice  they  would  be  considered 
mandatory  because  local  officials  would  bear 
the  burden  of  proof  as  to  why  stock  plans  were 
not  used. 

3.  While  no  reliable  studies  have  been  made  to 
compare  the  costs  of  construction  using  uniform 
versus  custom  plans,  some  communities  have 
found  that  alleged  savings  do  not  occur  when 
bids  are  solicited  on  both  types  of  construction. 
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4.  Opponents  hold  that  a  competent  architect 
will  usually  opt  for  the  most  inexpensive 
construction  method,  regardless  of  its  effect 
on  his  fees.   Such  a  professional  would  uti- 
lize money-saving  techniques  such  as  modular 
design  and  pre- fabrication  of  components  when- 
ever feasible,  thus  reducing  the  need  for 
uniform  plans. 

5.  Flat  sites,  for  which  most  uniform  plans  are 
drawn,  are  rarely  available  in  many  parts  of 
Montana.   If  sites  are  not  level,  costly  mod- 
ifications and  alterations  of  uniform  plans 
are  necessary.   Opponents  hold  that  expensive 
grading  and  leveling  would  be  necessary  in 
order  to  make  the  site  conform  to  the  building. 

6.  Opponents  of  uniform  plans  say  that  a  sterotyped 
environment  may  have  an  adverse  effect  on  stu- 
dent ability  to  learn.   They  claim  that  non- 
educational  structures  such  as  fire  stations, 
city  halls,  police  stations  and  hospitals  pro- 
vide a  more  reasonable  application  of  uniform 
plans . 

7.  Opponents  hold  that  uniform  plans  stifle 
healthy  competition  to  find  more  economical 
means  of  solving  school  building  problems. 
It  is  said  that  some  of  the  most  functional 
and  economical  features  of  modern  school 
buildings  have  come  about  as  a  result  of  com- 
munities vying  with  one  another  in  an  effort 
to  build  better  schools  at  the  least  cost. 

8.  A  competent  architect  will  supply  bidders 
with  detailed  specifications  and  drawings 
setting  forth  exact  labor  and  material  re- 
quirements for  the  individual  school  site. 
Opponents  say  that  most  contractors  would 
prefer  to  bid  on  such  specifications  rather 
than  to  build  from  a  uniform  plan  which  has 
been  revised  to  fit  a  particular  site. 

9.  Because  of  a  lack  of  time  in  state  admin- 
istering agencies,  an  extensive  time  lag  is 
likely  before  new  construction  developments 
or  shortages  in  building  materials  can  be 
compensated  for  in  stock  plans. 

10.   Uniformly  built  schools  are  monotonous,  and 
aesthetically  unpleasant  to  persons  who  must 
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view  them  regularly. 

11.  Critics  claim  that  if  uniform  plans  are 
available,  local  boards  may  rush  into  a 
building  program  without  proper  prelimi- 
nary planning  or  justification. 

12.  Differences  in  soil  composition  at  various 
sites  may  necessitate  the  complete  re- 
drafting of  stock  plans. 


Summary 

Uniform  school  plans  promise  only  one  real  saving — that  of 
time.   Even  the  saving  of  time  can  result  in  hasty  planning  by 
local  school  boards.   A  reliance  on  uniform  plans  discounts  the 
importance  of  the  local  planning  process  and  shifts  the  respon- 
sibility for  facility  and  educational  improvements  to  the  state 
level . 


USE  OF  UNIFORM  SCHOOL  CONSTRUCTION  PLANS  IN  OTHER  STATES 


Approximately  2  6  states  have  made  some  effort  to  reduce  school 
building  construction  costs  by  the  use  of  uniform  building  plans 
which  are  variously  referred  to  as  "uniform  architectural  plans," 
"uniform  plans,"  "standard  plans"  and  "stock  plans."   In  all  but 
five  of  these  states,  the  use  of  such  plans  has  been  either  par- 
tially or  wholly  abandoned.   Even  in  those  five  states  still  main- 
taining a  set  of  plans  (New  York,  California,  Maine,  Mississippi 
and  West  Virginia) ,  their  use  is  restricted  to  plans  for  schools 
of  four  classrooms  or  less. 

In  general,  the  uniform  plan  for  rural  one  to  four  classroom 
schools  has  received  some  degree  of  acceptance  due  to  the  fact 
that  technical  requirements  for  such  facilities  are  relatively 
simple.   In  addition,  most  architectural  firms  are  not  particu- 
larly interested  in  such  small  projects,  and  consequently  charge 
higher  fee  percentages.   In  Montana,  while  uniform  plans  for 
small  rural  districts  have  been  made  available  through  the  State 
Department  of  Health,  little  use  has  been  made  of  them  in  recent 
years . 

The  experience  of  states  which  have  tried  and  abandoned  the  use 
of  uniform  plans  varies  somewhat;  hovjever,  some  points  reported 
in  testimony  before  the  Council  appear  to  be  common  to  all.   A 
capsule  summary  of  each  state's  experience  appears  below. 

Experience  of  States  Using  Uniform  Plans 

New  York  -  Nine  complete  sets  of  plans  and  specifications  were 
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prepared  by  private  architectural  firms  at  a  cost  of  $500,000. 
A  brochure  was  provided  with  each  set  showing  floor  plans  and 
estimates  of  material  costs.   Use  of  the  standard  plans  is  vol- 
untary.  In  the  past  ten  years,  state  officials  report  little 
interest  in  using  the  plans  and  feel  their  use  does  not  justify 
administrative  costs. 

California  -  Stock  plans  available  have  been  used  by  approximately 
one  hundred  districts;  however,  in  about  one-half  of  these  dis- 
tricts, modifications  were  made  to  accommodate  particular  sites. 
In  some  of  the  larger  districts,  such  as  Los  Angeles  and  San 
Diego,  uniform  plans  for  one  to  five  classrooms  have  been  pre- 
pared by  the  school  district's  own  architect  for  use  in  rural 
areas. 

Maine  -  In  response  to  a  request  made  by  the  Massachusetts  Legis- 
lative Research  Bureau  for  information  on  the  use  of  uniform  plans, 
the  Maine  Department  of  Education  replied  that: 

"The  State  of  Maine  has  a  'state  plan'  for  one,  two, 
three  and  four  room  buildings  which  may  be  used  by 
municipalities.   These  plans  or  variations  of  the 
plans  are  used  by  many  small  communities  which  do 
not  feel  that  they  can  afford  the  services  of  an 
architect.   Savings  made  by  using  the  plans  are  hard 
to  estimate,  as  there  is  no  actual  basis  for  compar- 
ison." 

Mississippi  -  Uniform  plans  have  been  in  use  in  Mississippi  for 
small  classroom  buildings,  vocational  facilities  and  cafeterias 
costing  up  to  $15,000.   The  State  Education  Department  reports 
that  these  plans  were  most  often  used  without  architectural 
supervision,  and  occasionally  have  resulted  in  inferior  construc- 
tion. 

West  Virginia  -  Uniform  plans  for  one-room  schools  are  furnished 
on  request  to  local  districts  by  the  West  Virginia  Department  of 
Education.   There  is  no  information  immediately  available  as  to 
the  extent  of  this  type  of  construction  at  the  present  time. 

Experience  of  Selected  States  Having  Tried  and  Abandoned  Uniform 
Plans  ~~  ~ 

Alabama  -  Stock  plans  for  one-  or  two-classroom  schools  v.'ere  used 
for  many  years  in  Alabama.   It  has  been  found  that  in  many  cases 
the  plans  had  to  be  revised  to  meet  local  conditions  and  changing 
educational  needs.   As  a  result,  the  State  Department  of  Education 
found  that  it  did  not  have  the  personnel  to  keep  the  plans  up  to 
date  and  subsequently  abandoned  them. 

Connecticut  -  Some  fifty  years  ago  Connecticut  established  uniform 
plans  for  one-  and  two-room  schools  for  voluntary  use  by  cities. 
As  only  two  buildings  were  erected  using  the  plans,  the  scheme  was 
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abandoned  about  19  32. 

Florida  -  Florida  experimented  with  stock  plans  for  special  edu- 
cational facilities  but  rapidlv  changing  educational  conditions 
rendered  the  clans  obsolete. 

Michigan  -  Prior  to  19  32,  Michigan  provided  uniform  plans  for 
one-  and  two- room  schools.   This  type  of  structure  is  now  obsolete 
in  all  Michigan  school  districts. 

Missouri  -  Uniform  plans  for  small  buildings  were  discontinued  a 
number  of  years  ago  because  of  difficulties  in  obtaining  adequate 
competitive  bids  on  the  construction  work. 

North  Carolina  -  North  Carolina  maintained  standard  stock  plans 
largely  for  the  sake  of  illustrating  certain  economies  in  elemen- 
tary school  construction,  and  for  the  construction  of  specialized 
buildings.   The  use  of  plans  was  discontinued  because  the  plans 
were  educationally  outdated  and  required  major  modification  to 
adapt  to  different  sites. 

Pennsylvania  -  Between  1937  and  1947,  the  Pennsylvania  Department 
of  Public  Instruction  was  directed  by  statute  to  maintain  stock 
plans  for  one-  to  four-classroom  buildings,  available  on  request. 
During  that  ten-year  period,  six  requests  were  received  for  one- 
room  plans,  twelve  for  two-room,  four  for  three-room,  and  fifteen 
for  the  four-room  school.   Less  than  half  of  these  requests  re- 
sulted in  completed  school  buildings. 

Texas  -  A  1909  statute  authorized  uniform  school  building  plans 
for  small  rural  schools,  but  these  have  not  been  used  since  1950. 

Vermont  -  As  in  many  other  states,  consolidations  of  school  dis- 
tricts made  stock  plans  for  one-  and  two-room  schools  obsolete. 
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Conclusion 

The  following  table  shows  the  history  of  elementary  and  secondary 
school  construction  projects  in  Montana  over  the  past  three  years. 


TABLE  1 

Montana  Elementary  and  Secondary 
School  Construction  Projects  Authorized! 

Fiscal  Years  1969-1971 

Systems*     Total 

7  51 

8  30 
_5  35 

20  116 

♦Systems  include  sprinkler  and  fire  detection  systems,  re-wirings, 
plumbing,  ventilation  and  heating  systems. 


Fiscal  Year 

Buildings 

Additions 

1969 

8 

36 

1970 

5 

17 

1971 

8 

22 

Total: 

s    21 

75 

Source:   State  Department  of  Health  and  Environmental  Sciences, 
Helena. 


As  can  be  seen,  an  average  of  seven  major  school  buildings  is 
designed  in  Montana  annually.   The  majority  of  projects  in  both 
elementary  and  secondary  school  plants  involve  additions  or  reno- 
vations to  existing  facilities.   Such  specialized  modifications 
v.'ould  lend  themselves  to  standardization.   In  addition,  even 
a  partial  set  of  uniform  plans  designed  for  each  class  of  elemen- 
tary and  secondary  district  in  Montana  might  well  exceed  the 
annual  statewide  demand  for  such  facilities,  regardless  of  v/hether 
their  use  was  mandatory  or  voluntary. 

Charles  D.  Gibson,  Chief  of  the  School  Planning  Bureau  of  the  Cal- 
ifornia State  Department  of  Education,  summarizes  the  issue  of 
uniform  school  construction  plans  well  in  the  following  statement: 

"The  most  fundamental  argument  against  stock  plans  is 
that  we  have  not  yet  built  a  school  of  such  excellence 
that  it  is  worth  building  twice.   No  school  to  date 
reflects  accurately  what  we  already  know  about  teach- 
ing and  learning,  nor  do  we  have  a  single  school  building 
v^7hich  utilizes  fully  the  best  products  which  manufacturers 
have  on  the  market  nov;.   The  technical  knowledge  avail- 
able to  achieve  the  highest  performance  in  any  area  of 
space  flexibility,  lighting,  climate  control,  acoustics, 


-321- 


building  erection  and  the  engineering  of  materials, 
has  not  yet  been  applied  to  any  school  building  in 
California. " 

The  evidence  coming  before  the  Council  generally  tends  to  mini- 
mize the  cost  savings  afforded  through  the  use  of  stock  school 
plans  while  pointing  out  several  major  disadvantages.   The  pos- 
sible threat  of  such  a  project  to  local  educational  programs, 
the  experiences  of  states  having  used  standard  plans,  and  the 
initial  cost  of  plan  design  were  major  considerations  in  the 
Council's  decision  to  reject  such  a  proposal  for  Montana  at  this 
time. 

The  foregoing  is  not  meant  to  imply  that  the  Council  finds  eco- 
nomical school  construction  to  be  an  unachievable  goal  in  Montana. 
On  the  contrary,  items  were  discussed  in  the  conduct  of  this  study 
which  have  a  distinct  bearing  on  the  issues  set  out  in  House 
Joint  Resolution  No.  50.   These  points  will  be  discussed  in  Part 
II  of  this  report  which  analyzes  the  statutory  and  administrative 
framework  within  which  the  public  school  construction  process 
operates  in  Montana. 
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PART  II 
THE  SCHOOL  CONSTRUCTION  PROCESS  IN  MONTANA 

Summary 

As  evidenced  in  Part  I  of  this  report,  the  historical  use  of 
uniform  school  construction  plans  has  gained  its  impetus  from 
an  attempt  by  states  to  help  small  rural  school  districts  pro- 
vide low-cost  educational  facilities.   While  uniform  plans  have 
not  been  successful  in  meeting  this  objective,  some  good  has 
come  out  of  the  effort  in  the  adoption  of  alternative  school 
construction  techniques  and  an  awareness  of  the  relationship 
between  educational  facilities  and  the  educatioial  programs  which 
they  house.   In  Montana,  this  technological  "fallout"  is  avail- 
able only  to  about  one  percent  (1%)  of  all  districts  due  to  the 
inability  of  most  small  schools  to  afford  full-time  construction 
expertise  on  their  administrative  staffs. 

Little  empirical  data  on  the  historic  costs  of  Montana  school 
construction  is  available.   Many  districts  do  not  reflect  orig- 
inal bonding  estimates,  actual  construction  costs,  or  remodeling 
expenses  on  summary  financial  statements.   Accounting  data  avail- 
able to  the  Council  was  found  to  be  incomplete  for  analytical 
purposes.   Likewise,  a  questionnaire  mailed  to  school  officials 
requesting  information  on  their  plans  for  future  construction 
projects  failed  due  to  a  reluctance  on  the  part  of  many  officials 
to  announce  major  projects  prior  to  holding  bond  elections.   Con- 
sequently, the  bulk  of  information  presented  in  this  section  was 
derived  through  secondary  sources  and  testimony  from  state  of- 
ficials, school  board  members,  superintendents,  architects,  en- 
gineers and  private  contractors. 

During  the  course  of  this  study,  the  Council  was  advised  of 
numerous  deficiencies  in  existing  school  buildings  which  were  the 
sources  of  major  expenditures  for  repairs  and  maintenance.   In 
addition,  some  such  defects  presented  a  constant  hazard  to  the 
safety  of  students.   Perhaps  the  problem  is  best  summarized  in 
the  following  statement  given  to  the  Council  by  Mr.  Paul  T. 
O'Hare,  Past  President  of  the  Montana  Association  of  School  Ad- 
ministrators and  Superintendent  of  School  District  No.  2,  Billings 

"Some  problems  which  stem  from  original  design  and 
construction  in  our  area  are  roofs  and  roofing  systems, 
poorly  designed,  inadequate  engineering  systems  and 
alternate  structural  design  substitutions  agreed  upon 
between  architect  and  contractor  without  the  owner's 
knowledge.   There  is  also  the  matter  of  proper  inspec- 
tion and  responsibility  when  specifications  are  not 
followed. 

"Our  experience  with  level  roofs  has  been  that  they 
are  improperly  designed  and  poorly  constructed  with 
drains  invariably  located  in  high  spots.   Builders 
and  architects  blame  each  other,  but  we  are  stuck 
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with  the  resultant  problems  of  leaks,  soggy  insul- 
ation and  building  deterioration." 

If  design  and  maintenance  problems  exist  in  the  state's  largest 
school  district,  which  has  a  construction  supervisor  on  its 
staff,  surely  similar  problems  confront  the  other  739  school 
districts  operating  in  Montana. 

In  assessing  this  problem,  the  Council  soon  ruled  out  professional 
incompetency  as  its  source.   In  the  majority  of  cases,  profession- 
al standards  set  by  national  associations  of  architects  and  engi- 
neers are  strictly  adhered  to  in  the  construction  of  public  build- 
ings throughout  the  state.   In  addition,  stringent  state  licensing 
examinations  require  that  architects  registered  to  design  public 
buildings  in  Montana  be  proficient  in  their  trade.   Moreover, 
school  district  officials  cannot  be  blamed  for  approving  struc- 
tures which  later  reveal  defects.   The  Council  concluded  in  this 
regard  that,  regardless  of  class  of  district,  the  absolute  con- 
trol of  building  procedures  or  related  costs  seldom  vests  with 
the  local  school  board  or  its  administrative  officials. 

After  having  reviewed  the  obstacles  to  efficient,  economical 
school  construction  in  Montana,  the  Council  considers  three 
factors  to  be  of  major  concern: 

1.  Most  Montana  school  districts  lack  the  educa- 
tional facilities  planning  expertise  required 
to  formulate  effective  statements  of  school 
building  needs. 

2.  The  function  of  full-time,  independent  super- 
vision of  construction  has  been  a  proven  con- 
cept for  many  years  in  other  states,  but  is 
not  practiced  in  Montana. 

3.  The  present  state  review  of  school  district 
construction  plans  does  not  include  a  deter- 
mination of  overall  structural  design. 

In  response  to  the  above,  the  recommendations  contained  in  this 
section  are  designed  to: 

1.  Provide  for  the  more  efficient  delivery  of 
state  services  to  school  districts  involved 
in  the  facility  construction  process. 

2.  Provide  uniformity  and  flexibility  in  statutes 
regulating  the  construction  of  public  works  in 
Montana . 
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ALTERNATIVES  TO  THE  USE  OF  UNIFORM  BUILDING  PLANS 

Various  alternative  approaches  available  to  school  districts 
contemplating  facility  construction  were  examined  by  the  Council 
during  the  conduct  of  this  study.   A  summary  of  the  major  al- 
ternatives noted  are  presented  here  for  the  two-fold  purpose  of 
demonstrating  the  complexity  of  the  school  planning  process 
which  faces  numerous  Montana  school  board  members  as  well  as  to 
serve  as  background  for  the  subsequent  discussions  of  the  public 
school  construction  process  now  operating  in  Montana. 

"Turnkey"  Construction 

"Turnkey"  construction  involves  consolidation  of  the  design  and 
specification  processes  prior  to  the  letting  of  contracts  to 
build.   A  contractor  develops  his  own  proposed  design  utilizing 
the  services  of  a  staff  architect  or  contracting  with  a  private 
architect  on  a  fee  basis.   A  "package"  bid  containing  prelimi- 
nary drawings  and  estimated  costs  of  materials  and  labor  is  then 
submitted  for  review  by  the  school  board. 

The  turnkey  method  is  used  primarily  in  federal  projects,  as  a 
high  degree  of  expertise  is  required  to  analyze  the  merits  of 
various  package  proposals.   However,  the  turnkey  approach  was 
utilized  on  a  gymnasium  addition  project  recently  completed  at 
Billings  West  High  School,  and  savings  of  up  to  fifty  percent 
(50%)  on  architectural  and  engineering  fees  were  reported. 

"Fast-Track"  Construction 

The  "fast-track"  method  of  building  is  most  attractive  from  the 
standpoint  of  reducing  construction  time.   Instead  of  the  linear 
method  traditionally  used — that  is  design,  award,  construct — 
steps  in  the  total  process  are  overlapped  or  occur  simultaneously. 
Certain  costs  become  known  in  advance  through  pre-bidding,  deliv- 
ery time  of  materials  is  accelerated,  and  in  brief  the  method 
allows  the  architect  and  owner  better  control  over  project  costs 
and  scheduling. 


Systems  Approach 

The  systems  approach  uses  prefabricated  building  components  de- 
signed to  meet  the  individual  user's  specifications  as  to  quality 
and  performance.   These  components  are  organized  into  subsystems 
such  as  the  structural  siabsystem,  the  heating,  ventilating,  air- 
conditioning,  partitioning,  and  the  lighting-ceiling  subsystem. 

All  subsystems  are  designed  so  that  they  can  be  readily  assembled 
on  the  construction  site.   They  are  also  designed  so  that  they 
can  produce  schools  of  widely  varying  size,  shape,  purpose,  and 
design.   A  systems  school  is  not  a  "little  red  box,"  as  suggested 
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by  some  critics  of  prefabrication. 

The  systems  concept  is  especially  adaptable  to  multi-district 
cooperation  in  construction,  as  it  allows  bidding  on  specified 
subsystems  to  begin  as  soon  as  rough  plans  are  drawn  out.   Re- 
gardless of  the  individual  systems  design  selected  by  a  partic- 
ular school,  subsystems  for  all  participating  districts  may  be 
bid  at  one  time,  which  allows  savings  in  money  and  time. 

Use  of  Non-School  Building  Space 

Non-school  buildings  can  often  be  economically  converted  to 
school  space.   Depending  on  the  condition  of  the  building,  the 
cost  of  providing  usable  space  can  be  lower  than  new  construc- 
tion because  there  are  no  land  and  clearing  costs. 

A  publicly-owned  bathhouse  in  Boston  was  recently  converted  to 
a  high  school  annex  for  450  students  at  $11.00  per  square  foot, 
or  about  $1,400  per  student.   New  high  school  space  in  Boston 
currently  costs  between  $5,000  and  $7,000  per  student. 

In  other  parts  of  the  country,  warehouses,  factories  and  super- 
markets are  being  converted  into  modern,  open-space  schools  con- 
taining the  latest  in  educational  space  utilization  techniques. 

Joint  Occupancy 

Under  present  methods  of  planning  and  building  schools  in  Montana, 
the  entire  cost  of  a  school,  including  interest  on  bonds,  must  be 
financed  through  local  property  taxes.   Furthermore,  the  land 
used  for  schools  is  permanently  removed  from  the  county  tax  rolls, 
thus  decreasing  the  local  tax  base. 

To  avoid  this  decrease  in  tax  base,  land  and  air  space  can  be 
used  jointly  by  a  school  and  income-producing  private  enterprise 
such  as  housing,  retail  stores,  or  office  space.   The  ideal 
arrangement  is  to  include  enough  taxpayer  commercial  space  to 
carry  the  cost  or  principal  and  interest  on  the  school  building 
bonds.   The  school  then  "pays  for  itself"  from  the  increased  tax 
base. 

A  joint  occupancy  arrangement  would  require  some  change  in  Montana 
law  to  allow  for  public-private  ventures  of  this  nature.   Some 
Montana  schools,  however,  are  already  leasing  auditorium  space 
to  private  groups,  but  the  income  from  these  rentals  is  minimal 
and  has  no  effect  on  the  local  tax  base. 


Partnerships 

A  variation  of  joint  occupancy  is  to  combine  schools  and  other 
public  facilities  into  commimity-oriented  multi-service  centers. 
Public  libraries,  day-care  centers,  health  facilities,  community 
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colleges,  job  centers,  welfare  and  social  service  agencies,  cul- 
tural and  recreational  facilities,  all  mix  well  with  schools. 
The  shared  use  and  joint  construction  can  result  in  considerable 
savings  in  land  and  building  costs  and  in  much  more  productive 
use  of  the  facilities. 


Multi-District  Cooperation 

Economies  in  construction  are  possible  when  two  or  more  schools 
in  the  same  region  engage  in  cooperative  planning  for  new  facil- 
ities.  Too  often  planning  for  future  growth  is  limited  to  a 
particular  district  and  fails  to  recognize  demographic  trends 
affecting  a  much  larger  area. 

Excluding  the  major  school  districts  in  Montana,  such  as  District 
No.  1  in  Great  Falls  and  No.  2  in  Billings,  the  vast  majority  of 
Montana's  740  school  districts  is  limited  in  the  professional  and 
fiscal  resources  available  to  them  for  any  capital  outlay  decisions, 
including  educational  equipment  as  well  as  the  design  and  construc- 
tion of  school  buildings. 

It  can  be  shown  that  almost  all  rural  or  semi-rural  schools  con- 
structed in  Montana  in  recent  years  are  similar  in  design,  struc- 
ture, and  utilization  of  modern  educational  construction  tech- 
niques.  It  would  seem  logical  to  assume  that  any  multi-district 
or  statewide  bidding  on  common  materials  could  result  in  economies 
to  local  districts  by  obtaining  quality  merchandise  at  lower  cost. 


THE  IMPORTANCE  OF  PRE-PLANNING 

The  typical  Montana  community  plans  a  school  building  only  once  in 
a  generation.   The  superintendents  of  community  schools  may  have 
never  taken  part  in  a  building  program,  nor  any  school  board 
member. 

However,  as  a  need  for  new  or  additional  facilities  presents  it- 
self, the  fact  remains  that  most  rural  communities  are  poorly 
equipped  to  effectively  deal  with  the  basic  planning  required  to 
meet  these  needs.   Professional  architects  usually  do  not  enter 
the  planning  process  until  a  decision  to  build  has  been  made  and 
comprehensive  educational  statements  concerning  the  proposed  proj- 
ect have  been  formulated.   It  is  during  this  "formulation"  period 
when  the  Council  finds  a  lack  of  adequate  planning  to  have  long- 
range  effects  on  the  final  building  product. 

Too  often  a  need  for  new  facilities  is  obvious,  and  remodeling  con- 
siderations are  not  warranted.   In  these  cases,  the  planning  pro- 
cess is  frequently  limited  to  a  determination  of  the  district's 
bonded  indebtedness  in  order  to  estimate  the  amount  available  for 
construction.   This  figure  is  presented  to  an  architect  known  by 
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a  school  official  along  with  a  directive  to  "build  us  the  best 
possible  school  at  the  lowest  possible  cost."   The  procedure  is 
the  reverse  of  the  one  that  an  architect  has  been  trained  to 
follow.   Such  professionals  have  devoted  their  education  and  ex- 
perience to  designing  structures  based  on  the  needs  of  their 
clients,  with  and  without  budgetary  constraints. 

Proper  community  pre-planning  involves  the  efforts  of  laymen  and 
experts  directed  towards  answering  basic  questions  such  as: 

1.  What  is  the  present  population  of  the  school 
and  its  community?   What  have  been  the  trends 
in  population  over  the  past  ten  years  and 
what  trends  are  forecast  for  the  future? 

2.  What  are  the  population  trends  by  age  groups? 

3.  Where  do  present  and  prospective  students 
live? 

4.  Are  there  unfilled  community  needs  which 
could  be  incorporated  into  the  new  school, 
such  as  libraries,  civic  centers  or  meeting 
halls? 

5.  What  studies  have  been  conducted  on  the  com- 
mxinity  by  state  planning  and  educational 
agencies? 

6.  What  trends  are  evident  in  curriculum  to  be 
offered? 

7.  What  future  housing,  industrial,  or  agricul- 
tural developments  can  be  expected  that  will 
affect  the  school? 

Only  after  these  and  other  questions  have  been  answered  can  a 
statement  of  educational  needs  be  formulated  for  use  by  a  pro- 
fessional architect.   Another  cost-related  benefit  from  community- 
wide  pre-planning  is  that  the  process  leads  to  the  construction 
of  a  versatile  plant  that  can  respond  to  unexpected  changes  in 
education  or  population  without  major  additions  or  renovation. 
Of  the  116  elementary  and  secondary  construction  projects  com- 
pleted in  Montana  between  1969  and  1971,  95  or  82%  involved  the 
additions  or  modifications  to  existing  school  buildings. 

State  education  laws  dictate  types  of  construction  in  that  the 
educational  program  must  be  housed  in  one  of  four  basic  plants: 
kindergarten,  elementary  (grades  1-8),  junior  high  (grade  9),  or 
senior  high  (grades  10-12) .   While  curricula  are  usually  pattern- 
ed after  these  four  categories,  many  districts  have  successfully 
combined  two  or  more  programs  within  one  building. 

In  about  45  states  outside  Montana,  local  school  districts  have 
benefited  greatly  through  the  contracted  services  of  an 
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educational  consultant  hired  to  prepare  educational  need  state- 
ments.  In  some  states  this  service  is  provided  through  a  state 
agency,  either  on  a  fee  basis  or  without  charge;  in  others  it  is 
a  private  endeavor. 

The  professional  educational  consultant  usually  has  a  broad  back- 
ground in  the  field  of  education  and  a  working  knowledge  of  con- 
temporary teaching  practices,  curriculum  content,  and  the  range 
of  services  which  the  school  should  provide.   He  may  have  had 
teaching  and  administrative  experience  in  the  public  school 
system. 

In  states  having  this  service  available,  the  educational  consul- 
tant is  usually  employed  by  some  board,  committee  or  individual 
of  the  city  or  town  which  is  contemplating  the  construction  of 
a  new  school.   The  scope  of  services  provided  by  the  educational 
consultant  varies.   Most  often,  he  gathers  data  and  makes  projec- 
tions which  relate  to  future  school  needs,  including  population 
studies,  pupil  enrollment,  land  usage,  and  adequacy  of  the  ex- 
isting school  plant.   He  views  available  school  sites  and  makes 
recommendations  in  order  of  priority.   On  the  basis  of  this  in- 
formation he  works  out  a  written  schedule  of  instructional  and 
ancillary  spaces,  using  nationally  accepted  standards.   He  also 
describes  the  purposes  of  the  activities  proposed  for  each  space 
unit,  as  an  aid  to  the  architect.   The  above  material  is  incor- 
porated into  a  set  of  educational  specifications  which  serve  as 
a  basis  for  architectural  design  specifications. 

The  Council  finds  that  a  number  of  individuals  meeting  the  qual- 
ifications of  an  educational  consultant  is  currently  employed 
by  the  state.   The  Office  of  the  Superintendent  of  Pioblic  In- 
struction presently  administers  a  broad  range  of  programs  co- 
ordinating various  local  school  district  functions;  however,  the 
expertise  of  this  office  is  not  formally  available  to  local  dis- 
tricts considering  new  facilities  or  additions.   An  individual 
serving  as  educational  consultant  would  not  have  to  be  an  archi- 
tect or  engineer;  it  is  possible  that  this  service  could  be  pro- 
vided by  the  Office  of  the  Superintendent  of  Public  Instruction 
without  requiring  the  employment  of  additional  personnel. 

The    Counail   recommends    that    the   Superintendent   of 
Public   Instruction   investigate   means   of  providing 
an   educational   consultant    service    to    elementary 
and   secondary    school    districts    in   Montana.       Such 
investigation    should  include   determinations    as    to 
how    this    construction   planning   service    could  be 
incorporated  within    the   present   organization   of 
the    Office   of   the    Superintendent   of  Public   In- 
struction   as   well    as    to    whether   or   not    such    a 
service    could   be    self-supporting. 
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THE  SUPERVISION  OF  PUBLIC  SCHOOL  CONSTRUCTION 

Once  a  comprehensive  statement  of  educational  needs  is  developed 
to  the  satisfaction  of  local  school  officials,  the  board  is 
ready  to  utilize  the  services  of  a  professional  architect  in 
translating  these  needs  into  a  structure  to  house  the  educational 
program.   The  Council  found  that,  in  some  cases,  school  boards 
do  not  devote  proper  time  to  "shopping"  for  the  right  architect 
to  do  the  work  required.   Most  all  of  the  35  architectural  firms 
doing  business  in  Montana  are  willing  to  meet  with  any  school 
board  who  requests  an  interview  at  no  charge  to  the  district. 
Many  of  these  firms  will  provide  tours  of  schools  previously  de- 
signed by  them,  again  at  no  charge.   Perhaps  most  important, 
prospective  architects  will  volunteer  their  time  to  review  and 
make  recommendations  on  the  school's  formal  statement  of  educa- 
tional needs,  if  such  a  statement  is  available.   The  Council 
finds  that  adequate  time  spent  in  interviewing  and  hiring  pro- 
fessional architects  can  lead  to  economies  in  construction  and 
prevent  future  conflicts  over  project  objectives. 

Aside  from  designing  a  school  building  which  is  acceptable  to 
school  officials,  the  architect  has  two  major  functions  as 
follows : 

1.  To  assist  in  the  preparation  of  the  required 
bidding  forms,  plans  and  specifications,  and 

to  advise  the  board  in  evaluating  bids  received. 

2.  To  provide  general  supervision  to  protect  the 
school  board  against  defective  work  by  con- 
tractors and  sub-contractors.   As  a  rule,  the 
architect  shares  his  full  time  among  various 
buildings  in  different  stages  of  construction. 

According  to  the  practice  of  his  profession  and  established  legal 
and  governmental  procedure,  the  architect  does  not  guarantee  the 
performance  of  contractors  and  sub-contractors.   The  continuous, 
full-time  supervision  in  detail  of  construction  activity  on 
school  buildings  is  an  obligation  of  the  local  school  board  and/ 
or  its  superintendent. 

Some  Montana  architectural  firms  v/ill  provide  full-time  supervi- 
sion of  a  school  construction  project  at  the  district's  expense; 
however,  they  are  reluctant  to  do  so  when  a  project  is  located  far 
from  their  home  offices.   Of  the  352  professional  architects 
doing  business  in  Montana,  only  160  or  45%  are  state  residents. 

The  foregoing  is  not  intended  to  imply  that  Montana's  architec- 
tural community  has  been  derelict  in  fulfilling  their  inspection 
responsibilities  to  school  districts.   The  point  is  merely  tha- 
full-time  inspection  of  construction  is  not  a  responsibility   f 
the  architect  and  that  even  by  paying  an  added  fee  for  additional 
inspection,  the  owner-district  is  not  protected  from  siibsequent 
expense  and  litigation  arising  from  defects  in  design  or 
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construction. 

To  fill  the  need  for  independent  full-time  inspection  of  con- 
struction, many  out-of-state  school  districts  utilize  the 
services  of  a  professional  "clerk-of-the-works . "   The  clerk-of- 
the-works,  variously  known  as  "construction  supervisor",  "resi- 
dent inspector"  or  "resident  engineer",  plays  a  most  important 
role  in  the  protection  of  the  public  interest  in  the  construc- 
tion of  schools  or  other  public  buildings.   Basically,  his  job 
is  to  hold  the  contractor  to  the  plans  and  specifications  devel- 
oped by  the  architect  and  approved  by  the  school  board.   His  rep- 
utation depends  on  his  competence  and  his  capacity  to  protect 
the  person  for  whom  the  project  is  being  built.   The  duties  of 
clerks-of-the-works  vary,  but  primarily  they  examine  materials 
and  workmanship,  verify  lines  and  levels,  measure  work  depart- 
ures from  the  contract,  and  promptly  report  all  irregularities 
to  the  architect.   At  the  close  of  each  month  the  clerk-of-the- 
works  measures  and  computes  the  material  incorporated  into  the 
building.   This  done,  the  monthly  applications  for  payment  are 
quickly  adjusted  and  extravagent  guesswork  is  avoided. 

The  importance  of  a  clerk-of-the-works  was  discussed  as  follows 
in  a  1953  report  by  the  Massachusetts  Legislative  Research  Coun- 
cil on  construction  methods  and  costs: 

"This  continuous  inspection  is  especially  important 
for  the  pouring  of  concrete  foundations,  walls  and 
floors,  the  replacement  of  reinforcing  steel,  the 
laying  of  brick  and  block  and  all  other  processes 
where  improper  workmanship  and  materials  can  be  con- 
cealed in  such  manner  as  to  prevent  subsequent  de- 
tection. " 

The  losses  likely  to  be  suffered  if  a  public  building  project 
proceeds  without  a  qualified  clerk-of-the-works  were  described 
as  follows: 

"In  such  circumstances  a  contractor  working  under 
a  lump  sum  contract  is  inevitably  tempted  to  cut 
many  corners  during  the  course  of  construction; 
further,  he  is  invited  to  take  his  chances  as  low 
bidder  with  knowledge  that,  in  the  absence  of  ade- 
quate supervision,  he  can  probably  add  to  the  con- 
tractor's profit  from  change-order  requests  approved 
while  the  project  is  going  along.   Sometimes  the 
designer  too  is  an  indirect  beneficiary  of  these 
circumstances,  since  he  is  not  required  to  give  the 
project  the  same  supervisory  time  and  attention  de- 
manded for  the  same  fee  in  the  case  of  private 
projects  on  which  a  competent  clerk-of-the-works  is 
employed  and  the  supervision  is  exacting. 

"It  is  impossible  to  estimate  precisely  the  damage 
done  .  .  .  by  .  .  .  inspection  deficiencies.   The 
price  of  poor  construction  and  non-adherence  to 
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plans  and  specifications  is  later  paid  for  in  ex- 
cessive maintenance  budgets  over  the  course  of 
years.   This  is  an  undisputed  assumption  of  con- 
struction engineering.   In  addition,  of  course, 
when  corners  are  cut,  the  cost  of  the  project  does 
not  truly  reflect  the  value  received.  ..." 

One  can  only  speculate  as  to  why  a  service  such  as  provided  by 
a  clerk-of-the-works  is  not  in  evidence  in  Montana.   Aside  from 
the  fact  that  the  overall  volume  of  public  construction  is 
greater  in  other  states,  it  would  appear  that  the  standard  one 
percent  (1%)  fee  for  this  service,  when  applied  to  the  approxi- 
mate $110,000,000  expended  on  piiblic  projects  in  Montana  during 
1970,  would  attract  retired  architects,  engineers  or  contractors 
into  the  field.   Testimony  from  Montana  architects  and  school 
officials  indicated  a  need  for  on-site  inspections  over  and  above 
those  required  in  standard  architectural  contracts. 

The  Architecture  and  Engineering  Division  of  the  Montana  Depart- 
ment of  Administration  presently  employs  three  construction  super- 
visors whose  responsibilities  include  the  full-time  supervision 
of  state-owned  construction  projects.   There  is  evidence  that 
this  independent  inspection  may  have  saved  the  state  many  times 
the  salaries  paid  these  individuals  through  their  discovery  of 
design  and  construction  irregularities  during  the  construction 
of  state  buildings. 

The    Council    reaommends    that    the    43rd   Legislative 
Assembly    instruct    the    Department    of  Administra- 
tion   to    devise    a    method   of   independent,    full-tim^e 
inspection    of  Montana's    public    school    construction 
and   other   municipal    construction   projects. 
(Appendix  A) 


STATE  REVIEW  OF  PUBLIC  SCHOOL  CONSTRUCTION  PLANS 

The  statutory  responsibility  for  reviewing  school  sites  and  con- 
struction plans  is  presently  shared  by  four  agencies:   the 
Department  of  Health  &  Environmental  Sciences,  the  Office  of  the 
Superintendent  of  Public  Instruction,  the  State  Fire  Marshal's 
Office  and  the  Building  Code  Council. 

In  supplementing  its  statutory  responsibilities,  the  Department 
of  Health  and  Environmental  Sciences  has  developed  regulations 
to: 

"...  assist  the  school  administrator  with  the  san- 
itary maintenance  of  his  school.   The  principal  fac- 
tors contained  in  a  clean,  wholesome  and  satisfactory 
school  environment  are:   adequate,  usable  topograph- 
ically suitable  grounds;  functional  buildings;  an 
adequate  and  safe  water  supply  with  dispensing 
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facilities;  safe  sewage  disposal  devices;  adequate 
toilet  facilities;  every  reasonable  provision  for 
the  practice  of  personal  hygiene;  proper  ventila- 
tion; the  maintenance  of  a  healthy  school  room  temp- 
erature; comfortable  classrooms;  seating  facilities 
adjusted  to  the  postural  needs  of  pupils  and  pro- 
vision of  a  clean  food  supply.   Attractive  school 
surroundings,  free  from  physical  hazard,  and  the 
maintenance  of  an  effective  janitorial  service  to 
assure  the  pupils  of  the  proper  esthetic  comfort 
are  also  important."   (School  Environment  Regula- 
tions of  the  Montana  State  Board  of  Health,  196  3) 

Likewise,  the  State  Fire  Marshal  reviews  school  plans  for  compli- 
ance with  the  Life  Safety  Code  promulgated  by  the  National  Fire 
Protection  Association.   The  Office  of  the  Superintendent  of 
Public  Instruction  relies  primarily  on  plan  reviews  bv  the  De- 
partment of  Health  and  Environmental  Sciences  and  the  Fire  Marshal 
for  adherance  to  its  regulations  regarding  health  and  safety  in 
public  school  buildings.   The  Office  of  the  Superintendent  of 
Public  Instruction  is  also  involved  with  the  school  construction 
process  in  that  any  public  school  must  comply  with  general  accred- 
itation standards.   These  standards  consist  of  general  statements 
stressing  the  adequacy  of  site  and  plant  in  relation  to  the  number 
of  pupils  enrolled. 

Many  out-dated  agency  regulations  concern  items  in  building  con- 
struction which  are  basic  considerations  within  the  architecture 
and  engineering  professions,  or  are  fundamental  to  conscientious 
school  maintenance  personnel.   The  Council  questions  the  neces- 
sity of  this  fragmented  review  of  school  construction  plans  under 
these  circumstances.   The  present  multi-agency  review  of  plans 
for  compliance  with  minimiom  standards  causes  costly  delays  in  the 
construction  of  needed  educational  facilities  solely  in  the  trans- 
feral of  plans  between  agencies.   Other  factors  leading  to  the 
Council's  conclusion  include: 

1.  At  no  point  in  the  current  plan  review  process 
is  the  entire  school  building  viewed  for  its 
structural  soundness  or  for  the  adequacy  of  its 
design. 

2.  Many  agency  regulations  have  been  superseded  by 
uniform  building  and  safety  codes  recognized  in 
all  state  building  trades. 

3.  None  of  the  agencies  currently  involved  in  the 
plan  review  process  feel  that  they  possess  the 
funds  required  to  update  or  enforce  compliance 
with  their  individual  regulations. 

4.  Some  agency  regulations  are  in  conflict  with 
each  other, .requiring  mediation  by  professionals 
or  other  agencies. 
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5.   In  recent  years,  the  responsibility  for  approving 
site  selections  for  public  buildings  in  Montana 
has  been  transferred  from  the  state  to  local 
zoning  boards. 

The  Council  concludes  that  the  responsibility  for  school  plan 
reviews  should  be  centralized  within  an  agency  oriented  toward 
comprehensive  building  design  while  knowledgeable  of  codes  and 
building  practices  aimed  at  protecting  public  health  and  safety. 

The  Architecture  and  Engineering  Division  of  the  State  Department 
of  Administration  would  appear  to  be  the  agency  best  qualified 
to  review  school  plans.   The  Architecture  and  Engineering  Divi- 
sion's staff  consists  of  individuals  experienced  in  plan  review. 
In  addition,  the  Director  of  the  Architecture  and  Engineering 
Division  currently  utilizes  inspectors  employed  by  other  agen- 
cies such  as  the  Plumbing  Board,  State  Electrical  Board,  State 
Fire  Marshal  and  the  State  Department  of  Health  and  Environmental 
Sciences  to  enforce  health  and  safety  codes  adopted  by  the  Build- 
ing Code  Council. 

The  Legislative  Council  is  of  the  opinion  that  a  statutory  shift 
of  administrative  responsibility  may  be  accomplished  without 
creating  a  need  for  additional  agency  funding.   If  the  following 
recommendation  is  adopted,  it  is  assumed  that  agencies  previously 
involved  with  the  review  of  elementary  and  secondary  school  plans 
will  delete  this  program  from  subsequent  budget  requests. 

The    Council    recommends    that    the    responsibility    for 
review   of  elementary    and   secondary    school    construc- 
tion   plans    be    centralized   within    the    Architecture 
and  Engineering    Division   of  the   State    Department   of 
Administration . 

It    further   recommends    that    statutes    be    amended 
deleting    the    State    Fire   Marshal ,     the    Superin- 
tendent   of  Public    Instruction   and    the    Board 
of  Health' s    responsibilities    in    this    area, 
(Appendix  B) 


OTHER  STATUTORY  PROVISIONS  AFFECTING  PUBLIC  SCHOOL  CONSTRUCTION 

State  Building  Code  Council 

The  Legislative  Council,  in  its  1968  report  on  Building  Standards, 
recognized  a  jurisdictional  proliferation  of  state  and  local 
building  regulations  and  recommended  the  creation  of  a  State 
Building  Code  Council  as  a  means  of  coordinating  the  various  state 
and  municipal  building  standards  then  in  effect- 
As  adopted  by  the  1969  legislative  assembly,  the  powers,  duties 
and  organization  of  the  State  Building  Code  Council  are  enumerated 
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in  Title  69,  Chapter  21,  R.C.M.  1947.   According  to  Section 
69-2104,  R.C.M.  1947,  the  Council  was  established  to  "guarantee 
that  building  codes  be  adopted  in  Montana  and  enforced  to  protect 
the  health  and  safety  of  the  residents  of  the  state."   The  law 
provides  that  the  codes  should  allow  buildings  to  be  constructed 
at  the  least  possible  cost  consistent  with  recognized  standards 
of  health,  safety  and  fire  prevention  and  thereby  provide  basic 
and  uniform  performance  standards.   The  Building  Code  Council  is 
also  mandated  to  "eliminate  restrictive,  obsolete,  conflicting 
and  unnecessary  building  regulations  and  requirements  which  in- 
crease (construction  costs)  on  projects  built  with  public  funds." 

The  Building  Code  Council  is  composed  of  nine  members,  five  of 
which  are  gubernatorial  appointees.   The  members  appointed  are: 
a  licensed  architect,  a  professional  engineer,  a  building  con- 
tractor, a  municipal  building  inspector,  and  one  layman  not  en- 
gaged in  any  of  the  foregoing  occupations.   The  other  four  members 
are  respresentatives  of  the  Department  of  Health  and  Environmental 
Sciences,  the  State  Electrical  Board,  the  Board  of  Plumbing  Exam- 
iners, and  the  State  Fire  Marshal. 

The  Building  Code  Council  adopts  nationally  recognized  building 
codes  but  does  not  draft  codes  of  its  own.   To  date  it  has  adopted 
five  uniform  codes,  including  the  Uniform  Mobile  Housing  Code, 
Recreational  Vehicle  Code,  One  &  Two  Family  Dwelling  Code,  Nation- 
al Electrical  Code,  and  the  Uniform  Mechanical  Code.   Hearings 
have  been  scheduled  to  consider  four  additional  uniform  codes. 

The  enabling  legislation  placed  the  Building  Code  Council  under 
the  responsibility  of  the  State  Department  of  Administration. 
Organizationally,  the  function  became  a  responsibility  of  that 
Department's  Architecture  and  Engineering  Division.   Under  Exec- 
utive Reorganization,  the  Building  Code  Council  was  abolished  and 
its  functions  tranferred  to  the  Department  of  Law  Enforcement  and 
Public  Safety  under  the  direction  of  the  State  Attorney  General. 
According  to  recommendations  by  the  Commission  on  Executive  Reor- 
ganization, this  transfer  was  necessitated  due  to  the  fact  that 
"the  adoption  of  a  state  building  code  is  certainly  a  public 
safety  function  and  the  enforcement  of  a  state  building  code  log- 
ically belongs  within  a  Department  of  Law  Enforcement." 

The  Council  feels  that  this  administrative  transfer  ignores  the 
fact  that  the  Building  Code  Council,  having  actively  researched 
certain  codes  for  less  than  two  years,  is  only  now  beginning  to 
adopt  certain  uniform  codes  by  reference.   The  major  purpose  of 
the  Building  Code  Council,  as  enacted  into  law,  is  to  utilize  the 
expertise  of  technicians  in  the  various  building  trades  in  arriv- 
ing at  uniform,  flexible  codes  which  will  be  adhered  to  by  trades- 
men.  Once  adopted,  a  well-written  code  tends  to  be  self-enforcing, 
requiring  a  minimal  expenditure  of  public  funds  to  assure  ad- 
herence. 

The  legislative  intent  in  placing  the  Building  Code  Council  under 
the  jurisdiction  of  the  Department  of  Administration  appears  sound 
in  that  the  Architecture  and  Engineering  Division  of  that  department 
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is  involved  daily  with  the  problems  of  efficient  building  design 
and  construction.   The  State  Architect  and  his  staff  are  conver- 
sant with  the  provisions  of  National  Building  Codes  and  have 
developed  a  network  of  communication  with  municipal  building  in- 
spectors v/ho  enforce  building  codes  at  the  local  level. 

The    Council    vecommends    that    the    ovganization   and 
functions    of   the    Building    Code    Council    he    retained 
organizationally    within    the    State    Department    of 
Administration.        (Appendix  C) 


Public  Contract  Requirements 

In  researching  state  law  affecting  the  construction  of  public 
schools  in  Montana,  the  Council  noted  a  lack  of  continuity  among 
many  statutes  regulating  public  construction  within  the  state. 
For  example,  the  codes  relating  to  intra- agency  construction 
projects  differ  as  to  bidding,  bonding  and  plan  review  require- 
ments.  It  would  appear  that  the  legislative  intent  behind  stat- 
utes regulating  public  construction  is  jeopardized  by  these  dif- 
fering statements  of  policy. 

The    Council    recommends    that    all   Montana    codes 
dealing   with    the    bidding ,    bonding ,    and  plan 
reviews    of  public    works    projects    constructed 
within    the    state    he    substantively    recodified. 

At  the  local  level,  bidding  requirements  vary  between  school 
districts  and  municipalities  of  comparable  size.   For  example, 
Section  11-1202,  R.C.M.  1947,  was  amended  in  the  1971  legislative 
session  to  allow  municipal  contracts  in  amounts  under  $4,000  to 
be  let  without  benefit  of  competitive  bid.   This  provision  gov- 
erns all  classes  of  cities  and  towns.   First  and  second  class 
school  districts,  on  the  other  hand,  are  held  to  a  maximum  of 
$2,50  0  when  letting  similar  contracts.   Maximum  amounts  are 
$1,500  for  third  class  districts  and  $800  for  smaller  schools. 

Variable  standards  such  as  these  appear  to  be  unrealistic  in  com- 
parison to  the  volume  of  transactions  administered  by  school 
boards  as  against  their  counterparts  on  city  and  town  councils. 
The  following  table  compares  the  19  71  general  fund  expenditures 
of  first  class  school  districts  and  municipalities. 
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TABLE  2 


COMPARISON  OF  GENERAL  FUND  EXPENDITURES 
SELECTED  1st  CLASS  CITIES  &  SCHOOL  DISTRICTS 
July  1,  1970  through  June  30,  1971 


i 
I 
f 


City 
(School  District  No. ) 


Great  Falls 

Anaconda 

Havre 


(  1) 
(10) 
(16) 


Annual 
General  Fund  Expenditures^ 


City 

$  2,389,070 
$  414,471 
$    343,586 


School  District 

$  13,435,978 
$  1,943,612 
$   2,171,925 


*Figures  for  operating  expenditures  only,  net  of  in- 
vestment transactions.  Source:  State  Department  of 
Business  Regulation. 


While  the  cities  in  which  second  and  third  class  school  districts 
are  situated  are  not  comparable  by  class,  average  general  fund 
expenditures  for  each  during  fiscal  1971  were  as  follows: 

2nd  Class  Cities   -  S  232,133 
2nd  Class  Schools  -  $  401,860 


3rd  Class  Cities 
3rd  Class  Schools 


$   70,374 
$  162,550 


In  light  of  the  volume  of  business  transacted  by  all  classes  of 
school  districts  in  the  state,  the  Council  feels  that  schools 
should  be  afforded  the  same  flexibility  in  their  contractural 
relationships  as  are  municipalities  of  similar  size. 

The    Council    recommends    that    all    classes    of   school 
districts    be   allowed   to   enter   into    contracts    in 
amounts    not    exceeding    $4,000   without    first    obtaining 
formal    advertised  bids.       (Appendix  D) 


Professional  Liability  Insurance 

While  the  knowledge  and  ability  of  architects  and  engineers  has 
grown  dramatically  over  the  years,  these  professionals  are  still 
capable  of  error  in  their  work.   When  such  errors  result  in  injury 
or  damage  to  others,  the  architect  or  engineer  is  exposed  to  legal 
liability.   Insurance  coverage  for  professional  architects  and  en- 
gineers has  been  available  nationwide  since  1956,  and  since  that 
time  over  15,000  claims  have  been  filed,  about  5,500  of  which  are 
currently  open  and  pending.   Continental  Casualty  Company,  the 
only  major  underwriter  of  architects  and  engineers,  reports  that 
new  claims  are  being  filed  at  the  rate  of  150  per  month.   As  a 


I 
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result  of  the  increasing  number  of  claims  filed,  premiums  for  this 
coverage  are  also  being  raised. 

Section  66-114,  R.C.M.  1947,  requires  that  "all  architects  have 
an  adequate  errors  and  omissions  insurance  policy  when  performing 
any  supervisory  acts  relating  to  the  construction  of  public  works 
of  the  State  of  Montana  or  any  of  its  political  subdivisions," 
This  insurance  is  required  to  remain  in  force  for  three  years 
after  the  completion  of  construction. 

The  Council  makes  the  following  observations  with  regard  to 
Section  66-114,  R.C.M.  1947: 

1.  While  a  large  number  of  professional  engineers 
presently  obtain  liability  coverage,  only 
architects  are  required  by  law  to  do  so. 

2.  In  the  absence  of  any  administrative  rules 

to  the  contrary,  a  determination  of  what  con- 
stitutes "adequate"  errors  and  omissions  cov- 
erage for  specific  state  projects  is  left  to 
judicial  interpretation.   As  the  minimum 
liability  coverage  under  an  errors  and  omissions 
policy  is  $250,000,  it  is  possible  that  this 
type  of  policy  is  not  needed  on  minor  projects, 
where  the  requirement  merely  adds  to  total  con- 
struction costs. 

3.  Errors  and  omissions  liability  insurance  is 
but  one  of  a  number  of  plans  written  for  pro- 
fessional construction  specialties. 

4.  The  term  "supervisory  acts"  has  been  interpreted 
by  courts  as  not  including  the  contractural  re- 
sponsibilities of  architects  and  engineers  during 
the  planning  and  design  phases  of  construction. 
The  courts  have  similarly  ruled  that  "reasonable 
supervision"  does  not  require  the  full-time  in- 
spection of  construction  projects  contracted  by 
architects  and  engineers. 

Correspondence  between  the  Council  and  Continental  Casualty  Com- 
pany revealed  that,  to  their  knowledge,  no  other  state  requires 
errors  and  omissions  insurance  coverage  by  statute.   Administra- 
tive agencies  of  many  states  require  that  design  professionals 
have  professional  liability  insurance  as  a  condition  precedent  to 
the  award  of  a  design  contract  where  state  funds  are  involved. 

The    Council    reoomends    that    Section    66-114^    R.C.M. 
1947,    be    amended    to    require    that    all    architects    and 
engineers    carry    professional    liability    insurance 
when   performing    services    on    any    state    construction 
project.       The    terms    and   amounts    of   such    liability 
coverage    is    to    be    determined   by    the    State    Depart- 
ment   of  Administration.     (Appendix  E) 


I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
■ 
I 
a 


-339- 


APPENDIX  A 


BILL  NO, 


INTRODUCED  BY 


12-3314,  82-3317 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTIONS  82-3314 
AND  82-3317,  R.C.M.  1947,  TO  REQUIRE  THE  DEPARTMENT  OF  ADMINISTRA- 
TION TO  PROVIDE  FOR  THE  INDEPENDENT  FULL-TIME  INSPECTION  OF 
MONTANA'S  PUBLIC  SCHOOL  AND  MUNICIPAL  CONSTRUCTION  PROJECTS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  82-3314,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82-3314.   Definitions  of  building  and  construction.   In  sec- 
tions 82-3315  to  82-3321,  with  the  exception  of  82-3317(2), 

(1)  "Building"  includes: 

(a)  A  building,  facility  or  structure  constructed  or  pur- 
chased wholly  or  in  part  with  state  moneys. 

(b)  A  building,  facility  or  structure  at  a  state  institution. 

(c)  A  building,  facility  or  structure  owned  or  to  be  owned 
by  a  state  agency,  including  the  state  highway  commission. 

(2)  "Building"  does  not  include: 

(a)  A  building,  facility  or  structure  owned  or  to  be  owned 
by  a  county,  city,  town,  school  district,  or  special  improvement 
district. 

(b)  A  facility  or  structure  used  as  a  component  part  of  a 
highway  or  water  conservation  project. 

(3)  "Construction"  includes  construction,  repair,  alteration, 
and  equipping  and  furnishing  during  construction,  repair,  or  alter- 
ation. " 

Section  2.   Section  82-3317,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82-3317.   Supervision  of  construction  of  buildings.   (1) 
For  the  construction  of  a  building  costing  more  than  ten  thousand 
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dollars  ($10,000.00)  the  state  controller  shall: 

(a)  Review  and  approve  all  plans  and  working  drawings  pre- 
pared by  architects. 

(b)  Approve  all  bond  issues  or  other  financial  arrangements 
and  supervise  and  approve  the  expenditure  of  all  moneys. 

(c)  Under  the  supervision  and  with  the  approval  of  the  board 
of  examiners,  solicit,  accept  and  reject  bids  and  award  all  con- 
tracts to  the  lowest  qualified  bidder. 

(d)  Review  and,  with  the  consent  of  the  board  of  examiners, 
approve  all  change  orders. 

(e)  Accept  the  building  when  completed  according  to  approved 
plans  and  specifications. 

(f)  Concur  in  construction  projects  where  the  proposed  cost 
is  less  than  ten  thousand  dollars  ($10,000.00),  but  more  than 
three  thousand  dollars  ($3,000.00),  provided  that  before  any  con- 
tract is  approved  for  construction,  alteration  or  improvement  no 
less  than  three  (3)  separate  informal  bids  shall  be  procured  from 
bona  fide  contractors  duly  licensed  as  such  in  the  state  of  Mon- 
tana. 

(g)  Not  require  the  provisions  of  Montana  law  relating  to 
advertising,  bidding  or  supervision  where  proposed  construction 
costs  are  less  than  three  thousand  dollars  ($3,000.00). 

(2)   For  the  construction  of  buildings,  facilities  or  struc- 
tures owned  or  to  be  owned  by  a  county,  city,  town,  school  district 
or  special  improvement  district  costing  more  than  one  hundred 
thousand  dollars  ($100,000.00),  the  department  of  administration 
shall  make  available  a  means  for  the  independent  full-time  inspec- 
tion of  the  construction  of  such  buildings.   "Construction"  shall 
include  construction,  repair,  alteration,  and  equipping  and  fur- 
nishing during  construction,  repair  or  alteration. 

■ji^  ( 3)   It  is  the  intent  of  the  legislative  assembly  that 
student  housing  and  other  facilities  constructed  under  the  author- 
ity of  the  regents  of  the  university  of  Montana  are  subject  to  the 
provisions  of  subsection  (1)  of  this  section." 
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APPENDIX  B 


BILL  NO, 


INTRODUCED  BY 


75-8203,  75-8206,  75-8207,  75-8208 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTIONS  75-8203, 
75-8206,  75-8207  AND  75-8208,  R.C.M.  1947,  RELATING  TO  THE  STATE 
REVIEW  OF  ELEMENTARY  AND  SECONDARY  SCHOOL  CONSTRUCTION  PLANS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  75-8203,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"75-8203.   Selection  of  school  sites,  approval  election,  and 
lease  of  state  lands.   The  trustees  of  any  district  shall  have 
the  authority  to  select  the  sites  for  school  buildings  or  for  other 
school  purposes  but  such  selection  shall  first  be  approved  by  the 
qualified  electors  of  the  district  before  any  contract  for  the 
purchase  of  such  site  is  entered  into  by  the  trustees,  except  the 
trustees  shall  have  the  authority  to  purchase  or  otherwise  acquire 
property  continguous  to  an  existing  site  that  is  in  use  for  school 
purposes  without  a  site  approval  election.   Furthermore,  the  trus- 
tees may  take  an  option  on  a  site  prior  to  the  site  approval  elec- 
tion. 

The  election  for  the  approval  of  a  site  shall  be  called  under 
the  provisions  of  section  75-6406  and  shall  be  conducted  in  the 
manner  prescribed  by  this  Title  for  school  elections.   An  elector 
who  may  vote  at  a  school  site  election  shall  be  qualified  to  vote 
under  the  provisions  of  section  75-6410.   If  a  majority  of  those 
voting  at  the  election  approve  the  site  selection,  the  trustees 
shall  have  the  authority  to  purchase  such  sites.   A  site  approval 
election  shall  not  be  required  when  the  site  was  specifically 
identified  in  an  election  at  which  an  additional  levy  or  the  issu- 
ance of  bonds  was  approved  for  the  purchase  of  such  site. 

Any  site  for  a  school  building  or  other  building  of  the  dis- 
trict that  is  selected  or  purchased  by  the  trustees  shall: 

(1)  be  in  a  place  that  is  convenient,  accessible  and  suit- 
able ; 

(2)  comply  with  the  minimum  size  and  other  requirements 
prescribed  by  the  beard-of-heaith  department  of  administration 
of  the  state  of  Montana;  and 
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(3)   comply  with  the  state-wide  building  regulations,  if  any, 
promulgated  by  the  state  building  code  council. 

The  state  board  of  land  commissioners  shall  have  the  author- 
ity to  sell,  at  the  appraised  value,  or  to  lease  for  any  period 
of  time  less  than  ninety-nine  (99)  years,  at  an  amount  of  one 
dollar  ($1)  per  year,  to  a  district  any  tract  of  state  land  of 
not  more  than  ten  (10)  acres  to  be  used  as  a  school  site  in  such 
district. " 

Section  2.   Section  75-8206,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"75-8206.   Review  and  approval  of  school  building  plans  and 
specifications.   No  school  building  in  the  state,  either  publicly 
or  privately  owned  or  operated,  shall  be  built,  enlarged,  remodeled, 
or  repaired  until  the  plans  and  specifications  for  such  construc- 
tion have  been  submitted  to  the  state  beard-of-heaith-and-the-state 
fiire-marahai  department  of  administration,  and  such  public  agen- 
eies-have  agency  has  endorsed  their  its  approval  on  such  plans  and 
specifications.   The  plans  and  specifications  shall  show  in  detail 
the  proposed  construction  of  the  building  and  shall  illustrate  and 
indicate  conformity  with  the  regulations  of  the  beard-of-heaith 
and-of-fehe-state-f ife-marahai  department  of  administration.   The 
plans  and  specifications  shall  be  prepared  in  accordance  with  the 
regulations  of  the  board-of-heaith-of-the-state-of-Montana--the 
regraiations-of-the-Montana-9tate-f ire-marshai  department  of  admin- 
istration, and  the  building  code  promulgated  by  the  state  building 
code  council. 

As-a-aesfviee-to-districtsy-the-saperintendent-of-pcibiie-in- 
9  tract  ton- shaii-jre  view- the-pians-and- specif  ieafciens-submitted-to 
the- bear  d-ef -he  ai  t  h- te- assis  t- the- districts- in -de  9  igning-faei-ii  ties 
€er-eptiffittift-ttt±i±gat±©fiT " 

Section  3.   Section  75-8207,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"75-8207.   Regulations  of  board-of-heaith  department  of  admin- 
istration.  The  state  board-of-hea±th-shaii  department  of  adminis- 
tration may  adopt  regulations  prescribing  the  requirements  for 
school  sites,  school  buildings,  ventilation,  heating,  lighting, 
water  supply,  sewage  and  waste  disposal,  and  any  other  matters 
pertinent  to  the  health  and  physical  well-being  of  the  pupils, 
teachers,  and  others  who  frequent  schools.   SHch-regaiatiens-of 
the-state-beard-ef-heaith-sha-ii-reqaire-r 

■^i>--at-ieast-f  if  teen- -(15  )--3qaare-fee  t-of-fioor -space- and- tw© 
handred- -(2eef-eabie-fee  t-ef-a±r-spaee-f©r-eaeh-papi± -fee-be- aeeem- 
medated-in-eaeh-eiassroemr 

-(3>  —  a-system-ei-venfeilatien-whieh-shaii-be-adeqaafee-fee-pre- 
daee-aafci 9 faefeery-eenditiens-ef -air-in- aii- rooms -of -the -baiiding 
at- aii- times- and- ander-aii-condit ions t 
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-(6)---a- vent  i±ation-systern-of-f  ire-rests  tant-materiai -and 
een9t3f«etient-and 

-(4>--a-sy9tem-ef-iightiRg-aii-pajfts-©€-the-bttiidiRf-that-wi±i 
pifodaee-an-adeqaate-qttaiity-and-qtiantity-of-iiiamination-afc-aii 
timesT 

The-state-b©ajfd-©f-heaith-9haii-f  nrnish-to-the-distriefe 
e©pie9-©f-9tteh-i?egaiati©nsv" 

Section  4.   Section  75-8208,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"75-8208.   School  building  plans  and  specifications  approval 
before  payment.   The  trustees  of  a  district  shall  not  make  any 
payment  under  any  contract  for  the  construction  of  school  facili- 
ties until  the  plans  and  specifications  for  such  construction  have 
been  approved  under  the  provisions  of  section  75-8206.   Any  con- 
tractor, architect,  trustee,  or  other  person,  firm,  or  corporation 
who  shall  violate  the  provisions  of  section  75-8206,  this  section 
or  any  regulation  promulgated  by  the  state  beard-of-heaith-or-the 
state-fire-marshai  department  of  administration  shall  be  deemed 
guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars  ($100)  nor  more 
than  five  hundred  dollars  ($500)." 
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APPENDIX  C 

BILL  NO. 

INTRODUCED  BY 


J2A-202,  82A-1202,  82A-1203 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTIONS  82A-202, 
82A-1202  AND  82A-1203,  R.C.M.  1947,  TO  PROVIDE  FOR  THE  TRANSFER 
OF  THE  FUNCTIONS  OF  THE  DEPARTMENT  OF  LAW  ENFORCEMENT  AND  PUBLIC 
SAFETY  PERTAINING  TO  THE  STATE  BUILDING  CODE  COUNCIL  AND  THE 
STATE  BUILDING  CODE  TO  THE  DEPARTIVLENT  OF  ADMINISTRATION." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  82A-202,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82A-202.   Agencies  abolished--f unctions  transferred  to  de- 
partment.  (1)   The  department  of  administration  and  its  units, 
created  in  Title  82,  chapter  33,  R.C.M.  1947,  including  the  state 
purchasing  department  created  in  Title  82,  chapter  19,  R.C.M. 
1947,  are  abolished,  and  their  functions,  except  the  functions 
contained  in  Title  69,  chapter  21,  R.C.M.  1947  (pertaining  to 
building  construction  standards) ,  transferred  to  the  department 
of  law  enforcement  and  public  safety  in  chapter  12  of  this  act, 
are  transferred  to  the  department  of  administration  created  in 
this  chapter.   Unless  inconsistent  with  this  act,  any  reference  in 
the  Revised  Codes  of  Montana,  1947,  to  the  department  of  adminis- 
tration or  its  units  or  the  state  purchasing  department,  except 
the  references  contained  in  Title  69,  chapter  21,  R.C.M.  1947, 
means  the  department  of  administration  created  in  this  chapter. 

(2)   The  office  of  state  controller,  created  in  Title  82, 
chapter  1,  R.C.M.  1947,  the  position  of  the  state  purchasing 
agent,  created  in  Title  82,  chapter  19,  R.C.M.  1947,  and  the  posi- 
tion of  budget  director,  created  in  Title  79,  chapter  10,  R.C.M. 
1947,  are  abolished,  and  their  functions,  except  the  functions 
contained  in  Title  69,  chapter  21,  R.C.M.  1947  (pertaining  to 
building  construction  standards) ,  transferred  to  the  department 
of  law  enforcement  and  public  safety  in  chapter  12  of  this  act, 
are  transferred  to  the  department.   Unless  inconsistent  with  this 
act,  any  reference  in  the  Revised  Codes  of  Montana,  1947,  to 
state  controller,  state  purchasing  agent,  or  budget  director, 
except  the  references  contained  in  Title  69,  chapter  21,  R.C.M. 
1947,  means  the  department  of  administration  created  in  this 
chapter. 
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(3)  The  state  board  of  reviev/,  created  in  Title  79,  chapter 
24,  R.C.M.  1947,  is  abolished,  and  its  functions  are  transferred 
to  the  department.   Unless  inconsistent  with  this  act,  any  refer- 
ence in  the  Revised  Codes  of  Montana,  1947,  to  the  state  board  of 
review  means  the  department  of  administration  created  in  this 
chapter. 

(4)  The  Montana  highway  patrolmen's  retirement  board,  cre- 
ated in  Title  31,  chapter  2,  R.C.M.  1947,  is  abolished, and  its 
functions,  except  the  quasi- judicial  functions  transferred  to  the 
board  of  administration  in  section  82A-211  of  this  chapter,  are 
transferred  to  the  department.   Unless  inconsistent  v^ith  this  act, 
any  reference  in  the  Revised  Codes  of  Montana,  1947,  to  the  Mon- 
tana highway  patrolmen's  retirement  board  except  the  references 
relating  to  the  quasi- judicial  functions  transferred  to  the  board 
of  administration  in  section  82A-211  of  this  chapter,  means  the 
department  of  administration  created  in  this  chapter. 

(5)  The  functions  of  the  department  of  law  enforcement  and 
public  safety  pertaining  to  the  former  state  building  code  coun- 
cil and  the  state  building  code  of  Title  69,  chapter  21,  R.C.M. 
1947,  are  transferred  to  the  department  of  administration.   Unless 
inconsistent  with  this  act,  any  reference  in  Title  69,  chapter  21, 
R.C.M.  1947,  to  the  department  of  law  enforcement  and  public 
safety  means  the  department  of  administration. " 

Section  2.   Section  82A-1202,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82A-1202.  Agencies  abolished--functions  transferred  to  de- 
partment.  (1)   The  state  bureau  of  criminal  identification  and 
investigation,  provided  for  in  Title  80,  chapter  20,  R.C.M.  1947, 
is  abolished,  and  its  statutory  functions  are  transferred  to  the 
department.   Unless  inconsistent  with  this  act,  any  reference  in 
the  Revised  Codes  of  Montana,  19  47,  to  the  state  bureau  of  crim- 
inal identification  and  investigation  means  the  department  of  law 
enforcement  and  public  safety. 

(2)  The  position  of  criminal  investigator  created  within  the 
office  of  the  attorney  general  in  Title  82,  chapter  4,  R.C.M.  1947, 
is  abolished,  and  the  functions  of  the  position  are  transferred  to 
the  department.   Unless  inconsistent  with  this  act,  any  reference 
in  the  Revised  Codes  of  Montana,  1947,  to  the  position  of  criminal 
investigator  means  the  department  of  law  enforcement  and  public 
safety. 

(3)  The  state  law  enforcement  teletypewriter  communications 
committee,  provided  for  in  Title  82,  chapter  39,  R.C.M.  1947,  is 
abolished,  and  its  functions  are  transferred  to  the  department. 
Unless  inconsistent  with  this  act,  any  reference  in  the  Revised 
Codos  of  Montana,  1947,  to  the  law  enforcement  teletypewriter 
communications  committee  means  the  department  of  law  enforcenient 
and  public  safety, 

(4)  The  Montana  law  enforcement  academy  advisory  board,  pro- 
vided for  in  Title  75,  chapter  52,  R.C.M.  1947,  is  abolished,  and 
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its  functions  are  transferred  to  the  department.   Unless  incon- 
sistent with  this  act,  any  reference  in  the  Revised  Codes  of 
Montana,  1947,  to  the  Montana  law  enforcement  academy  advisory 
board  means  the  department  of  law  enforcement  and  public  safety. 

(5)   The  office  of  state  fire  marshal,  created  in  Title  82, 
chapter  12,  R.C.M.  1947,  is  abolished,  and  its  functions  are 
transferred  to  the  department.   Unless  inconsistent  with  this  act, 
any  reference  in  the  Revised  Codes  of  Montana,  1947,  to  the  office 
of  state  fire  marshal  means  the  department  of  law  enforcement  and 
public  safety. 

-(6)---The-9tate-b«iiding-eode-eonne-ii7-erea'fced-in-Titie-697 
ehap  teif- 21-- RtStMt -19497 -ia-aboiishedT-and-i'ts-fttetiena -are- ferana- 
#eir3fed-te-'the-depar'tmentT--Hnies9-incon3i9tent-wi'feh-this-ae'fc7-any 
afefe3fenee-±n-fche-Revi9ed-e©des-ef-M©ntana7-i94?7-to-the-state 
b«i iding- code -eeeneii-raeana- the- depaiffcment-of-iaw-enf or cement -and- 
ptibiie-saf  etyT  " 

Section  3.   Section  82A-1203,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"82A-1203.   Additional  functions  transferred  to  department. 
(1)   The  functions  of  the  state  electrical  board  of  making  inspec- 
tions of  electrical  installations  and  issuing  tags  and  charging 
fees  therefor  in  section  66-2805 (c) (i) ,  R.C.M.  1947,  and  of  estab- 
lishing an  electrical  code  in  section  66-2802(1),  R.C.M.  1947,  are 
transferred  to  the  department.   Unless  inconsistent  with  this  act, 
any  reference  in  the  Revised  Codes  of  Montana,  1947,  to  the  state 
electrical  board  relating  to  its  functions  of  making  inspections 
of  electrical  installations  and  issuing  tags  and  charging  fees 
therefor  or  of  establishing  an  electrical  code  means  the  depart- 
ment of  law  enforcement  and  public  safety. 

-(3>--¥he-'€tineti©n9-©f-the-state-e©ntroiier-and-the-department 
e-f-adfflin±9trat±©n--whieh-are-eontained-in-i'itle-697-chapter-2±7 
R-6tMt -i949--(peiftain±ng-t©-the-atate-b«iiding-code-)-7- are-trans- 
ferred-1©- the- departmentv- -Hniess-ineonsi  stent- with- this -act  7-any 
re€erenee-±n-T±tie-697-chapter-2i7-RTeTMT-i9497~to-the-state-c©n- 
tr©ii  er-er- 1  he -department-©-f-adinin±  a  tr  a  tion-raeans- the -department 
©f-iaw-en€©reement-and-ptib±ie-aaf  etyv 

•(■3>  (2)   The  function  of  the  secretary  of  state  of  registering 
machine  guns  in  section  94-3108,  R.C.M.  1947,  is  transferred  to  the 
department.   Unless  inconsistent  with  this  act,  any  reference  in 
the  Revised  Codes  of  Montana,  1947,  to  the  secretary  of  state  re- 
lating to  his  function  of  registering  machine  guns  means  the  de- 
partment of  law  enforcement  and  public  safety." 


i 
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APPENDIX  D 


BILL  NO, 

INTRODUCED  BY 


75-6808 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  7  5-6808, 
R.C.M.  1947,  RELATING  TO  THE  LETTING  OF  CONTRACTS  AND  CALLING  FOR 
BIDS  BY  SCHOOL  DISTRICT  TRUSTEES." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  75-6808,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"75-6808.   Pecuniary  interests,  letting  contracts  and  calling 
for  bids,  under  certain  circumstances.   It  shall  be  unlawful  for 
any  trustee  to  (1)  have  any  pecuniary  interest,  either  directly  or 
indirectly,  in  the  erection  of  any  school  building,  or  for  warming, 
ventilating,  furnishing,  or  repairing  the  same,  or  (2)  be  in  any 
manner  connected  with  the  furnishing  of  supplies  for  the  mainte- 
nance and  operation  of  the  schools,  or  (3)  be  employed  in  any 
capacity  by  the  school  district  of  which  he  is  trustee. 

The  trustees  of  any  district  shall  not  let  any  contract  for 
building,  furnishing,  repairing  or  other  work  for  the  benefit  of 
the  district,  or  purchasing  supplies  for  the  district  for  which 
must  be  paid  a  sum  exceeding  four  thousand  dollars  ($4,000),  with- 
out first  advertising  in  a  nev/spaper  that  will  give  notice  to  the 
largest  number  of  people  of  the  district  as  determined  by  the 
trustees  for  at  least  two  (2)  weeks,  calling  for  bids  to  perform 
such  work  or  to  furnish  such  supplies--exeeet-r^ 

-(i)---the-tifH9tees-©f-a-third-eia9s-distriet-oniy-maintain±n9 
e-iemen  tary- sehooi  s  -  with- f  ewer- thar!- -three- -( 3-)-- ireoms-may-eentifaet-fs  if 
9tteh-work-©r-sttppi±es-withottt- advert ising-and-withont-bidsT-when 
the-amo«nt-inv©ived-is-ie99-than-eight-hHndred-doiiars--f$Q6e>r 

-{ 2-)- -- the- 1  r«atee9-of -a- third- eiasa- district- -ether- than -those 
de3eribed-in-s«bseet±©n--(i>--may-eontraet-f  or-9tteh-work-©r-3aBpiies7 
with©«t-advert-ising-and-with©ttt-teids--when-the-are©«nt-inv©ived  t  a 
iess-than-f  ifteen-h«ndred-d©iiars--(6i-566-)-T-and 

-(9>--fehe-tifH9tee9-e#-a-9eeeHd-eiass-di6€a?ie%-Ge-a-iieBfe-eld6s 
di9triet-may-e©ntraefe-ier-9«eh-we3fk-e3F-eHppiiesT-wi%k©wfe-adve¥fei6iH9 
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and-withont-bids--' when-the-amotmt-invoived-is-iess-than-twcs 
thoosand-five-h«ndi?ed-doilar9--($2-566^T 

In  all  cases  where  bidding  is  required,  the  trustees  shall 
award  the  contract  to  the  lowest  responsible  bidder  except  that 
the  trustees  shall  have  the  right  to  reject  any  or  all  bids. 

With  regard  to  contracting  for  work  or  supplies,  the  board 
of  trustees  of  a  community  college  district  shall  be  subject  to 
the  provisions  of  section  75-8118." 
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APPENDIX  E 


BILL  NO. 

INTRODUCED  BY 


66-114,  66-115 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  66-114, 
R.C.M.  1947,  RELATING  TO  THE  INSURANCE  COVERAGE  FOR  ARCHITECTS 
ON  PUBLIC  BUILDINGS;  AND  REPEALING  SECTION  66-115,  R.C.M.  1947, 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  66-114,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"66-114.   Plans  for  public  buildings  to  have  seal  and  signa- 
ture of  architect — insurance  coverage.   All  architectural  plans 
and  specifications  for  public  buildings  of  the  state  of  Montana, 
or  any  agency  thereof,  or  of  any  county,  city,  or  school  district 
of  the  state,  shall  bear  the  seal  and  signature  of  the  architect 
responsible  therefor. 

All  architects  and  engineers  shall  have  an  a  adeqaate-errors 
and-eraiasiens  liability  insurance  policy  when  performing  any 
stiBerviaery-aets  services  relating  to  the  construction  of  any 
public  buildings,  works  or  improvements  of  the  state  of  Montana 
or  any  agency  thereof,  or  of  any  county,  city  or  school  district 
of  the  state  and  such  insurance  shall  be  in  force  for  three  (3) 
years  after  the  completion  of  the  public  buildings,  works,  or 
improvements.   The  amount  and  terms  of  such  insurance  shall  be 
determined  by  the  state  department  of  administration." 

Section  2.   Section  66-115,  R.C.M.  1947,  is  repealed. 
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RECOMMENDATIONS 


The  Montana  Legislative  Council  recoiranends : 

2.       That    the    present    maximum-budget-without-a-vote 
schedules    be    raised   to   an   average    of   the   present 
general    fund   expenditures;     that    the    percentage 
relationship    of   the    foundation   program    to    the 
maximum-budget-without-a-vote    be    raised   from    807o 
to    90%;    and    that    a    limitation    be    set    by    the    legis- 
lature   in    the    budgetary    increase    that    will    be 
allowed   from  year    to   year   for    those   districts 
spending   above    the    maximum-budget-without-a-vote 
schedule . 

2.       That   all    non-property    tax   revenues,    without   ex- 
ception,   presently    funding    the   foundation    pro- 
gram,   including   Interest   and   Income    moneys,    all 
earmarked  county    funds,    impact   moneys,    and  out- 
of-district    tuition    be    included   in    the    equaliza- 
tion   fund   and    distributed   on    a    statutory   ANB 
basis;    and   that    the   deficiency    and   basic   county 
levy    be    funded   through   a   property    tax   on   all    of 
the    taxable   property    within    the    state. 
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EXTRAORDINARY  SESSION  II  HOUSE  BILL  NO.  37 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  APPROPRIATING  TWELVE 
THOUSAND  DOLLARS  ($12,000)  TO  THE  LEGISLATIVE  COUNCIL  TO  STUDY 
THE  FOUNDATION  PROGRAM  AND  MAKE  RECOMMENDATIONS  FOR  IMPROVEMENT 
OF  THE  FOUNDATION  PROGRAM  STRUCTURE  TO  THE  FORTY-THIRD  LEGISLA- 
TIVE ASSEMBLY. " 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF 
MONTANA : 

Section  1.   There  is  hereby  appropriated  from  the  general 
fund  the  sum  of  twelve  thousand  dollars  ($12,000)  to  the  Legis- 
lative Council  to  study  the  foundation  program  and  make  recom- 
mendations for  improvement  of  the  foundation  program  structure 
to  the  forty- third  legislative  assembly. 

Section  2.   Any  and  all  federal  and  private  revenue  that  is 
available  is  hereby  appropriated. 
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INTRODUCTION 

House  Bill  No.  37  of  the  second  extraordinary  session  of  the  42nd 
Montana  Legislative  Assembly  appropriated  funds  and  requested 
the  Legislative  Council  to  "study  the  Foundation  Program"  and 
recommend  improvements  in  the  "Foundation  Program  structure"  to 
the  43rd  Legislature.   The  study  was  requested  because  legisla- 
tors had  experienced  for  ten  years  (since  the  last  review)  the 
effect  of  price  inflation  on  the  method  of  financing  public 
schools  in  Montana.   It  became  increasingly  obvious  that  the  per- 
ceived expenditures  for  education  were  increasing  faster  than 
legislative  response  to  those  expenditures.   The  inequities 
caused  by  this  unrequited-demand  gap  became  more  apparent  as 
time  went  on  and  the  inflationary  spiral  continued. 

The  foresightedness  of  those  requesting  the  study  was  reaffirmed 
on  August  30,  19  71,  when  the  California  Supreme  Court,  in  Serrano 
v.  Priest,  by  a  majority  of  6-1,  announced  a  decision  that  seems 
Tikely  to  be  of  landmark  significance.   While  the  judgment  did 
not  terminate  the  litigation,  the  court  tentatively  concluded 
that  the  state's  system  of  public  school  finance  denies  children 
and  taxpayers  the  equal  protection  guaranteed  under  the  14th 
Amendment,  because  it  produces  substantial  disparities  among 
school  districts  in  the  amount  of  revenue  available  for  education. 
While  this  decision  has  no  immediate  legal  impact  outside  Cali- 
fornia, if  its  analysis  is  correct,  the  public  school  finance 
systems  in  the  great  preponderance  of  states,  including  Montana, 
are  unconstitutional  as  well. 

In  California,  as  in  Montana,  public  elementary  and  secondary 
schools  depend  in  large  part  on  funds  generated  from  local  prop- 
erty taxes.   Because  taxable  real  property  valuation  on  a  per 
pupil  basis  varies  widely  from  district  to  district,  receipts 
from  local  property  taxes  per  pupil  vary  widely  as  well.   Al- 
though California,  again  like  Montana,  provides  aid  from  general 
state  revenue  sources  to  school  districts  pursuant  to  a  formula 
that  purports  to  equalize  interdistrict  disparities,  such  dis- 
parities continue  to  exist.   Addressing  itself  to  this  phenomenon, 
the  Court  observed: 

Affluent  districts  can  have  their  cake  and  eat  it  too; 
they  can  provide  a  high  quality  education  for  their 
children  while  paying  lower  taxes.   Poor  districts, 
by  contrast,  have  no  cake  at  all. 

The  Court  further  declared: 

We  have  determined  that  this  funding  scheme  invidious- 
ly discriminates  against  the  poor  because  it  makes 
the  quality  of  a  child's  education  a  function  of  the 
wealth  of  his  parents  and  neighbors.   Recognizing  as 
we  must  that  the  right  to  an  education  is  a  funda- 
mental interest  which  cannot  be  conditioned  upon 
wealth,  we  can  discern  no  compelling  state  purpose 


-366- 


necessitating  the  present  method  of  financing. 

Aiiother  recent  decision  in  the  United  States  District  Court  in 
niiinesota.  Van  Dusartz  v.  Hatfield,  came  to  the  same  conclusion 
regarding  educational  finance  in  that  state.   As  to  the  relation 
between  cost  and  quality,  the  Court  stated: 

.  .  .the  legislature  would  seem  to  have  foreclosed 
this  issue  to  the  state  by  establishing  a  system  en- 
couraging variation  in  spending;  it  would  be  high 
irony  for  the  state  to  argue  that  large  portions  of 
the  educational  budget  authorized  by  law  are  in  ef- 
fect thrown  away . 

Also,  in  December  1971,  in  Rodriguez  v.  San  Antonio  Independent 
School  District,  a  three  judge  panel  of  the  United  States  District 
Court,  VJestern  District  of  Texas,  ruled  that  the  method  of  fi- 
nancing elementary  and  secondary  education  in  that  state  violates 
the  14th  Amendment.   The  Court's  decision  was  based  on  the  same 
reasoning  expressed  in  the  Serrano  decision.   The  Court  granted 
state  officials  a  period  of  two  years  in  which  to  devise  a  plan 
to  reallocate  school  funds  to  assure  that  children's  educational 
opportunities  are  not  a  function  of  wealth  other  than  a  function 
of  wealth  of  the  state  as  a  whole.   The  State  Board  of  Education 
voted  to  appeal  the  decision  to  the  United  States  Supreme  Court. 
On  June  9,  1972,  the  Supreme  Court  of  the  United  States  agreed 
to  consider  the  question. 

These  cases,  and  a  final  determination  by  the  Supreme  Court  of 
the  United  States  provide  a  very  limited  framework  within  which 
could  be  considered  the  mandate  of  the  bill  setting  up  this 
study.   These  cases  suggest  that  a  state  may  adopt  any  method 
of  funding  education  so  long  as  variations  in  wealth  among  the 
governmentally  chosen  units,  the  school  districts,  do  not  affect 
the  quality  of  education  of  the  child.   Further,  the  courts  have 
cast  a  jaundiced  eye  upon  the  use  of  the  local  property  tax  as 
the  funding  base.   In  California,  where  56%  of  the  school  revenue 
comes  from  the  local  property  tax,  the  Court  held  that  such  a 
local  base  was  "inheritently  suspect"  and  violated  the  14th 
Amendment.   The  Serrano  case  and  its  predecessors  have  potential 
meaning  for  Montana,  where  6  7%  of  the  costs  of  education  are 
funded  through  a  local  property  tax. 

This  is  not  to  say  that  Montana's  method  of  distributing  funds  is 
faulty  or  subject  to  challenge.   The  problem  in  Montana  and 
other  states  is  not  what  the  state  is  or  isn't  doing  with  its 
foundation  program;  it  is  what  the  state  is  doing  by  letting  the 
local  districts  tax  an  unequalized  amount  of  property.   It  is 
invariably  true  in  all  the  states  but  Hawaii  that  no  matter  how 
fair  the  foundation  plan,  at  some  point  the  State  quits  but  the 
districts  do  not.   The  districts  levy  local  taxes  and  spend  on 
top  of  the  foundation  plan,  and  therein  arise  the  essential  in- 
equities . 

At  the  very  outset  of  this  study,  various  approaches  were  considered 


-367- 


regarding  a  study  of  the  Montana  Foundation  Program.   It  was  de- 
cided that  the  prime  objective  of  the  study  was  to  determine 
whether  there  were,  in  fact,  inequities  caused  by  the  funding 
structure  of  the  Foundation  Program  and  if  such  inequities  were 
found  to  exist,  that  remedial  legislation  be  recommended  de- 
signed to  correct  those  inequities. 

This  study,  therefore,  is  divided  into  three  parts.   The  first 
part  involves  an  institutionally  oriented  description  of  the 
Foundation  Program  and  its  sources  of  revenue.   The  second  part 
of  the  study  is  an  attempt  to  determine  whether  the  Foundation 
Program  or  its  revenue  sources  cause  sugnificant  inequities 
among  students  and  taxpayers.   The  third  part  of  the  study  in- 
volves suggestions  and  recommendations  regarding  solutions  to 
the  identifiable  inequities. 


MONTANA  SCHOOL  FUNDING  METHODS 

Equalization  of  educational  opportunity  has  long  been  an  impor- 
tant goal  of  those  concerned  with  piiblic  school  finance.   There 
is  little  doubt  that  the  "equalization  concept"  is  a  highly  es- 
teemed value  in  American  culture.   It  is  a  principle  which  is 
based  upon  the  assumption  that  our  democratic  form  of  govern- 
ment is  best  served  by  extending  equally  an  adequate  minimum 
educational  opportunity  to  all  children. 

Section  75-6901,  R.C.M.  1947,  provides  that  a  uniform  system  of 
free  education  shall  be  established  and  that  the  state  shall 
".  .  .  aid  in  the  support  of  its  several  school  districts  on  the 
basis  of  their  financial  need  as  measured  by  the  foundation  pro- 
gram .  .  .  ."   The  following  sections  of  Chapter  69  define  "fi- 
nancial need"  in  terms  of  maximum  school  district  budgets,  and 
in  terms  of  the  amount  of  state  and  county  grants  to  each  dis- 
trict on  the  basis  of  an  average  number  of  pupils  belonging  to 
each  district.   The  distribution  of  state  and  county  aid  takes 
into  consideration  necessary  unit  cost  variations  (according  to 
the  particular  programs  provided  by  the  school  district)  and  the 
variations  in  the  yield  of  local  tax  effort.   Since  the  thrust 
of  this  study  involves  consideration  of  this  difference  in  local 
tax  effort,  the  Montana  school  funding  method  will  be  examined 
in  terms  of  its  revenue  sources. 

A  precise  response  to  the  question  of  sources  of  school  revenue 
is  extraordinarily  complicated.   In  Montana,  only  a  few  key  ad- 
ministrative officers  in  the  state  superintendent's  office  and 
those  intimately  involved  in  the  creation  of  the  Foundation  Pro- 
gram plan  are  sufficiently  informed  about  the  complexities  of  the 
Montana  school  finance  formulas.   However,  a  non-technical  ex- 
planation of  the  general  financial  framework  can  begin  with  a 
discussion  of  three  resource  components:   (1)  locally  generated 
revenues  (primarily  from  the  property  tax);  (2)  state-provided 
funds;  and  (3)  a  residual  category  composed  mostly  of  federal 
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government  moneys. 

Section  75-6912,  R.C.M.  194  7,  defines  the  revenue  sources  derived 
from  the  county  in  support  of  the  Foundation  Program.   The  revenue 
sources  for  both  elementary  and  high  school  foundation  programs 
include  the  basic  county  levy  (25  mills  for  elementary  schools 
and  15  mills  for  high  schools) ,  portions  of  the  federal  forest 
reserve  funds  distributed  to  the  county  under  Section  79-205, 
portions  of  the  federal  Taylor  Grazing  Act  funds  distributed 
to  the  county  pursuant  to  Section  79-202,  portions  of  the  feder- 
al flood  control  act  funds  distributed  under  Section  79-2102, 
moneys  from  fines  not  specifically  earmarked,  and  cash  reappro- 
priated  from  the  preceding  fiscal  year  school  account. 

In  addition  to  the  county  equalization  contributions,  any  funds 
received  from  the  federal  government  or  the  state  contributed  in 
lieu  of  the  property  taxes  produced  by  the  basic  county  levy  are 
also  deposited  in  the  county  equalization  fund. 

The  following  county  revenues  make  up  the  county  equalization 
fund  which  contributes  to  the  district  foundation  program: 


basic  County 
Levy 

Forest  Reserve 
Funds 

Taylor  Grazing 
Act  Fund 

Federal  Flood 

Control  Act 

Fiinds 

County  Equalization 
Moneys 

Fines 

Cash 
Reappropriation 

Federal  &  State 
Impact  Moneys 

Revenue  for  state  equalization  aid  is  defined  by  Section  75-6916 
and  includes  the  following  revenue  sources:   25%  of  all  moneys 
derived  from  the  state  income  tax,  25%  of  all  moneys  received 
from  collection  of  the  corporation  license  tax,  50%  of  all  moneys 
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derived  from  the  state's  share  of  oil  and  gas  royalties  and  any 
legislative  appropriation. 

The  state  equalization  aid  then  includes: 


25%  State 
Income  Tax 

25%  Corp. 
License  Tax 

State  Equalization 
Aid 

50%  Oil 
&  Gas  Royalties 

Legislative 
Appropriation 

The  third  revenue  source  is  derived  from  the  Interest  and  Income 
moneys  provided  for  in  Article  XI,  Section  5  of  the  state  Con- 
stitution and  includes  95%  of  the  interest  received  from  the  in- 
vestment of  the  public  school  fund,  95%  of  the  interest  received 
from  the  investment  of  any  other  school  funds,  92  1/2%  of  the 
income  from  lease  of  state  lands  and  92  1/2%  of  any  other  income 
received  from  any  other  contracts  involving  school  lands  of  the 
state . 

The  state  Interest  and  Income  contributions  include: 


95%  of 
interest  on 
Public  School  Funds 

95%  of 
interest  on  any 
Other  School  Funds 

Interest  &  Income 
Aid 

92^3%  of 
income  from 
lease  of  State 
School  Lands 

92^5%  of 
income  from 
School  Lands 
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In  summary,  then,  the  total  revenues  received  from  county  equal- 
ization aid,  state  equalization  aid  and  Interest  and  Income  aid 
make  up  the  foundation  program.   However,  if  the  total  amount  of 
these  three  revenue  sources  is  less  than  the  required  foundation 
program  amount  as  defined  by  80%  of  the  maximum-budget-without- 
a-vote  for  any  given  district,  then  the  county  must  levy  an  addi- 
tional deficiency  levy  to  make  up  the  difference  for  each  dis- 
trict within  the  county.   This  is  the  fourth  source  of  revenue 
making  up  the  foundation  program. 


County  Aid 

State  Aid 

Foundation 
Program 

Interest 
&  Income 

Deficiency 
Levy 

PERMISSIVE  AND  VOTED  REVENUE  SOURCES 


Section  75-6 
tees  of  any 
fund  budget 
in  excess  of 
so  without  a 
discretion  t 
tion  to  the 
cribed  above 
without  a  vo 


922,  R.C 
district 
in  exces 
the  max 
voted  1 
o  levy  a 
state,  c 

This 
te  of  th 


M.  1947,  p 

shall  deem 

s  of  the  fo 

imum  genera 

evy."   The 

tax  suffic 
ounty  and  I 
levy  can  be 
e  taxpayers 


rovides  "...  whenever  the  trus- 

it  necessary  to  adopt  a  general 
undation  program  amount  but  not 
1  fund  budget  amount  they  may  do 
section  gives  the  trustees  the 
lent  to  provide  revenue  in  addi- 
nterest  and  Income  aid  as  des- 
applied  by  the  district  trustees 
in  the  district. 


If  the  trustees  establish  a  budget  which  is  in  excess  of  the 
statutory  limitations  of  Section  75-69  05,  they  have  the  authority 
to  fund  such  a  budget  by  submitting  a  request  for  a  levy  to  pro- 
vide the  additional  revenue  to  the  taxpayers  of  the  district.   A 
special  election  is  set  and  the  voters  of  the  district  decide 
whether  the  additional  tax  will  be  levied  to  provide  the  excess 
budget  request. 


In  summary,  a  school  district  in  the  state  of  Montana  adopts  a 
budget  whereby  the  trustees  can  effectively  operate  the  schools 
in  the  district  for  that  particular  year.   The  district  then  adds 
the  amount  of  equalization  aid  received  from  the  county  to  the 
amount  of  equalization  aid  received  from  the  state  to  the  amount 
of  Interest  and  Income  money  received  from  the  state  to  the  amount 
received  from  the  county  through  the  deficiency  levy.   At  this 
point,  the  district  adds  cash  reappropriated  from  the  preceding 
year  and  federal  impact  funds  granted  to  the  district  in  lieu  of 
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local  property  taxes.   The  dictrict  may  then  levy,  without  a 
vote,  a  tax  sufficient  to  provide  revenues  up  to  the  amount  of 
the  "maximum-budget-without-a-vote."   If  the  adopted  budget  is 
in  excess  of  the  total  revenues  received  up  to  the  maximum  budget 
then  the  district  must  ask  the  taxpayers  of  the  district  to  vote 
a  levy  which  will  provide  sufficient  revenues  to  fund  the  adopt- 
ed budget. 

A  district  general  fund  budget  is  funded,  therefore,  as  follows: 

General  Fund  Budget  =  county  equalization  aid  +  state 
equalization  aid  +  interest  and  income  aid  +  deficien- 
cy levy  revenue  +  cash  reappropriated  and  federal  im- 
pact money  +  permissive  levy  revenue  +  voted  levy 
revenue . 


County  Aid  |— 
State  Aid   |— 


Interest  & 
Income 


Deficiency 

Levy 


Foundation 
Program 


Permissive 
Levy 


Statutory  Maximum  Budget 
Without  A  Vote 


Voted 
Levy 


District 
General 
Fund 


SCHOOL  FINANCE  INEQUITIES  IN  MONTANA 


The  basic  question  that  must  be  answered  to  provide  any  meaning- 
ful examination  of  the  method  of  financing  schools  in  Montana  is 
whether  the  practical  application  of  the  method  does,  in  fact, 
cause  inequities  to  taxpayers  as  well  as  students. 

"Equality"  is  a  difficult  word  to  define.   Though  it  carries  a 
favorable  connotation,  it  is  ambiguous  and  encompasses  many  com- 
plicated concepts.   It  is  practically  impossible  to  arrive  at  a 
definition  of  equality  which  is  suitable  for  all  purposes;  in- 
stead "equality"  for  instant  purposes  shall  be  described  as  it 
relates  to  the  financing  of  education. 

The  basic  value  that  underlies  this  study  is  that  it  is  repug- 
nant to  the  idea  of  financial  or  educational  equality  that  the 
quality  of  a  child's  education  is  determined  by  accidents  of 
birth,  wealth,  or  geography;  that  a  child  who  lives  in  a  poor 
district  is,  by  reason  of  that  fact  alone,  entitled  to  lower 
public  investment  in  his  education  than  a  child  in  a  rich  dis- 
trict.  It  is  unconscionable  that  a  poor  man  in  a  poor  district 
must  often  pay  taxes  at  higher  rates  for  the  inferior  education 
of  his  child  than  the  man  of  means  in  a  rich  district  pays  for 
the  superior  education  of  his  child.   Yet,  incredibly,  that  is 
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the  situation  today  in  most  of  the  fifty  states,  and  that  is  the 
case  in  Montana. 

The  Montana  method  of  financing  its  public  schools  does  not  pro- 
vide educational  or  fiscal  equality.   In  fact,  its  structure 
and  funding  insures  the  continuance  of  basic  inequality  in  educa- 
tional revenue  raising  and  expenditure. 

It  is  not  necessary  to  review  again  the  elements  of  the  state 
distribution  formula  designed  to  minimize  some  of  the  inequities 
arising  out  of  differences  in  taxable  property  value  among  dis- 
tricts.  It  is  sufficient  to  say  that  expenditures  per  pupil 
throughout  the  state  tend  to  vary  directly  with  the  value  of 
taxable  property  in  the  state  and  that  the  state  distribution 
formula  does  not  in  fact  eliminate  large  discrepancies  in  per 
pupil  expenditures.   Furthermore,  the  wide  differences  in  taxa- 
ble valuation  per  pupil  among  the  various  districts  of  the  state 
dictate  that  many,  and  in  fact,  a  majority  of  the  taxpayers  in 
the  state  are  paying  significantly  more  for  their  share  of  public 
school  finance  than  other  taxpayers  simply  because  the  taxable 
valuation  per  pupil  in  their  particular  district  is  significant- 
ly lower  than  the  taxable  valuation  per  pupil  of  their  neighbor's 
district . 

Table  I,  listing  selected  school  districts  in  the  state,  striking- 
ly illustrates  the  disparities  that  now  exist  and  must  be  elimi- 
nated.  They  are  by  no  means  unique;  similar  disparities  exist 
throughout  the  state.   An  examination  of  the  general  fund  data 
of  the  following  districts  for  the  year  1971  illustrates  the  de- 
ficiencies of  the  existing  method  of  financing. 

School  District  #17  in  Fallon  County  spends  $715  per  ANB  and  is 
not  required  to  use  any  district  levy,  whereas  School  District 
#7  in  Missoula  County  only  spends  $496  per  pupil  and  must  levy 
43.44  mills  to  provide  that  smaller  per  pupil  expenditure.   How- 
ever, the  state  equalization  aid,  which  is  supposed  to  equalize 
the  difference  in  ability  to  produce  revenue,  distributes  $204 
per  ANB  to  District  #17  and  $211  per  ANB  to  District  #7.   Another 
example  of  this  disparity  is  in  Powell  County,  District  #1,  and 
Richland  County,  District  #11.   The  Powell  County  district  spends 
$568  per  pupil  whereas  the  Richland  County  district  spends  $843 
per  pupil.   Yet  the  state  equalization  aid  is  higher  ($192  per 
ANB)  in  the  Richland  County  district  than  it  is  in  the  Powell 
County  district  ($185  per  ANB) .   The  county  equalization  aid  has 
a  substantial  effect  on  the  amount  of  state  aid  to  the  district. 
However,  the  rich  district  in  the  rich  county  still  receives  as 
much  or  more  aid  than  the  poor  district  in  the  poor  county. 

The  Richland  County  district  receives  more  money  per  ANB  from 
the  state  than  does  the  Powell  County  district.   But  the  amount 
of  state  aid  in  question  does  not  begin  to  equalize  the  school 
revenues  in  these  two  districts.   The  state  grant  to  District  #11 
in  Richland  County  is  greater  than  the  state  grant  to  District 
#1  in  Powell  County  but  at  the  same  time  the  Richland  County 
district  can  generate  over  $51,000  more  per  student  in  local 
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property  taxes  than  can  the  Powell  County  district.   The  state 
aid  is  greater  to  the  Richland  County  district  because  it  has 
an  hNB    of  36.   A  school  district  with  less  tlian  40  ANB  is  allowed 
a  higher  maximum  budget  and  more  state  aid  because  it  is  a 
"small"  school  and  the  schedules  are  designed  to  give  more  money 
to  the  smaller  schools  regardless  of  whether  they  are  situated 
in  a  wealthy  district.   The  result  can  be  seen  in  the  comparison 
of  the  larger,  poorer  Powell  County  district,  which  receives 
less  state  aid  than  the  smaller  wealthy  Richland  County  district. 
This  special  consideration  given  the  "small"  districts  runs 
contrary  to  the  equalization  policy  and  thereby  defeats  the  pur- 
pose of  granting  a  greater  amount  of  state  aid  to  poor  districts. 


TABLE  1 

Wealth  and  Expenditure  Data 
For 
Selected  Elementary  School  Districts 
1971-72  School  Year 


Expendi- 

Dist 

Tax.  Val. 

State  Aid 

County 

Dist 

ANB 

ture/ANB 

Levy 

per  ANB 

per  ANB* 

Flathead 

50 

768 

503 

37.22 

$ 

2,628 

213 

Missoula 

7 

317 

496 

43.44 

$ 

2,693 

211 

Ravalli 

15-6 

298 

471 

27.25 

$ 

3,461 

199 

Ravalli 

13 

103 

570 

28.39 

$ 

3,634 

223 

Powell 

1 

1182 

568 

51.23 

$ 

3,670 

185 

Cascade 

85 

125 

664 

58.49 

$ 

3,701 

281 

Flathead 

15 

102 

571 

29.83 

$ 

3,831 

243 

Flathead 

17 

81 

580 

21.50 

$ 

5,403 

257 

Madison 

5 

185 

595 

26.62 

$ 

6,389 

90 

Sanders 

8 

74 

568 

17.63 

$ 

6,454 

50 

Powell 

27 

63 

588 

13.71 

$ 

8,587 

207 

Stillwater 

31 

19 

516 

11.14 

$ 

8,947 

141 

Lewis  &  Clark 

3 

220 

713 

22.59 

$ 

11,393 

278 

Sheridan 

7 

182 

847 

28.46 

$ 

13,948 

175 

Toole 

2 

219 

758 

20.84 

$ 

14,339 

53 

Sheridan 

3 

172 

733 

17.53 

$ 

15,999 

151 

Hill 

88 

105 

1229 

42.74 

$ 

17,003 

249 

Teton 

28 

166 

798 

18.51 

$ 

19,241 

116 

Roosevelt 

9 

126 

857 

14.87 

$ 

22,925 

183 

Valley 

24 

8 

1019 

6.85 

$ 

38,244 

34  8 

Carbon 

34 

138 

982 

11.68 

$ 

38,357 

79 

Richland 

11 

36 

843 

6.28 

$ 

54,437 

192 

Powder  River 

22 

75 

1030 

3.35 

$ 

167,449 

49 

T 

Cascade 

95 

3 

2470 

2.17 

$ 

205,219 

1374 

(■ 

Fallon 

17 

11 

715 

0.00 

$ 

211,212 

14 

h 

*This  column  contains  the  amount  of  state  equalization  aid  per 
ANB.   This  amount  does  not  include  I  &  I  moneys. 
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It  certainly  cannot  be  argued  that  District  #1  in  Powell  County 
is  not  taxing  itself  enough  for  educational  services  because  the 
residents  do  not  care  about  the  schools.   District  #1  is  required 
to  levy  a  millage  of  51.23  in  addition  to  the  basic  county  levy 
the  taxpayers  of  District  #1  pay  to  Powell  County.   On  that 
basis  it  could  effectively  be  argued  that  the  taxpayers  in  Dis- 
trict #11  of  Richland  County  do  not  care  as  much  about  educa- 
tional services  because  they  pay  no  district  taxes.   Yet  the 
state,  in  fact,  subsidizes  the  district  to  a  greater  extent  than 
in  Powell  County  and  it  is  obvious  that  the  taxpayers  in  Rich- 
land Covmty,  District  #11,  do  not  have  to  pay  a  district  tax  be- 
cause of  that  state  aid.   To  make  matters  worse,  District  #11 
in  Richland  County  is  providing  almost  $300  for  each  student 
more  than  District  #1  in  Powell  County  can  provide  with  a  very 
heavy  mill  levy.   Part  of  this  inconsistent  state  aid  payment  is 
due  to  the  difference  in  county  wealth.   However,  the  same  kind 
of  disparities  can  be  shown  at  the  county  level. 

The  story  of  these  two  districts  can  be  repeated  over  and  over 
again  by  comparing  other  districts  throughout  the  state.   A 
microcosmic  picture  is  painted  in  the  above  table.   As  the  table 
illustrates,  expenditures  per  student  increase  as  the  taxable 
valuation  per  student  increases.   At  the  same  time,  the  necessi- 
ty of  the  district  to  use  district  levies  decreases.   Also,  as 
noted  above,  the  amount  of  state  eqiialization  aid  does  not  signi- 
ficantly change.   The  result  of  this  is  that  the  head  of  the 
household  in  the  poorer  districts  was  paying  a  greater  portion  of 
his  income  as  school  property  taxes  while  at  the  same  time  re- 
ceived si±)Stantially  fewer  dollars  for  each  pupil  in  revenues 
for  education. 

These  conclusions  are  supported  by  a  statistical  analysis  of  ele- 
mentary and  high  school  data  done  by  the  Office  of  the  Superinten- 
dent of  Public  Instruction.!   The  study  demonstrated  a  positive 
correlation  between  district  wealth  increase  and  per  pupil  expen- 
diture increase.   The  study  found,  further,  that  as  district  taxa- 
ble wealth  increases  the  amount  of  state  aid  per  pupil  also  tends 
to  increase;  a  phenomenon  which  is  contrary  to  the  goal  of  the 
foundation  equalization  scheme.   "In  fact,  the  data  strongly  sug- 
gests that  .  .  .  the  wealthier  elementary  districts  are  receiving 
more  state  funds  on  a  per  pupil  basis  than  the  poorer  districts." 
Finally,  the  study  supports  the  conclusion  demonstrated  by  the 
foregoing  table  that  as  district  wealth  increases  the  total  prop- 
erty tax  levy  tends  to  decrease. 

The  superintendent  summarized  the  conclusions  supported  by  the 
analysis  as  follows: 

With  respect  to  the  financing  of  general  fund  support- 
ed educational  programs,  a  statistical  comparison  of 


-'■A  Study  of  Basic  Educational  Program  Funding  Methodology  in 
Montana,  Jan.,  1972,  Office  of  th-^  Superintendent  of  Public  In- 
struction. 
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elementary  school  districts  shows  that  wealthier 
districts  (TV/ANB)  tend  to 

(1)  spend  more  per  pupil  on  basic  education 
programs , 

(2)  receive  more  state  aid  per  pupil  in  sup- 
port of  these  programs, 

(3)  pay  less  in  district  property  taxes  in 
support  of  these  programs, 

(4)  receive  more  district  revenue  per  student 
in  support  of  these  programs, 

(5)  pay  less  in  county  property  taxes  for 
these  programs, 

(6)  receive  more  county  support  per  pupil, 

(7)  pay  less  in  total  property  taxes  in  sup- 
port of  these  programs, 

than  do  poorer  districts. 

The  largest  contributor  to  these  disparities  is  the  difference  in 
taxable  valuation  per  pupil  in  the  various  elementary  districts. 
These  differences  range  from  a  minimum  of  $57  per  ANB  in  Billings, 
District  #58,  and  $105  per  ANB  in  District  #87  of  Hill  County  to 
a  maximum  of  $649,683  per  ANB  in  Baker,  District  #17.   Translated 
into  revenue  producing  potential,  one  mill  in  District  #58  of 
Yellowstone  County  will  produce  approximately  5.7  cents  and  one 
mill  in  District  #87  of  Hill  County  will  produce  10.5  cents.   In 
District  #17  of  Fallon  County,  one  mill  will  produce  $649.68.   It 
is  obvious  then  that  with  such  local  unit  wealth  disparities 
any  funding  scheme  which  depends  upon  the  local  wealth  will  cause 
tremendous  disparities  in  the  amount  of  money  available  for  educa- 
tion and  the  burden  the  taxpayer  must  assume  to  pay  for  the  educa- 
tion of  his  children. 

Since  the  basic  county  property  tax  levy  makes  up  a  substantial 
portion  of  the  total  tax  bill  for  schools  in  any  given  district, 
a  short  discussion  of  the  disparities  in  wealth  among  the  coun- 
ties is  in  order.   County  taxable  valuation  per  student  for  ele- 
mentary school  students  ranges  from  $4,4  35  per  student  in  Lincoln 
County  to  $41,436  in  Powder  River  County.   For  high  schools,  the 
range  in  taxable  valuation  per  student  is  from  $10,089  in  Ravalli 
County  to  $81,091  in  Powder  River  County.   It  can  be  seen  from 
this  range  and  from  the  groupings  in  Table  II  that  the  dispari- 
ties in  taxable  valuation  per  student  ...  or  wealth  per  stu- 
dent .  .  .  are  not  as  great  as  the  wealth  disparities  at  the 
district  level. 
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TABLE  II 


Taxable  Valuations  Per  Pupil  By  County 
for  Elementary  and  High  School 


County 

Beaverhead 

Big  Horn 

Blaine 

Broadwater 

Carbon 

Carter 

Cascade 

Chouteau 

Custer 

Daniels 

Dawson 

Deer  Lodge 

Fallon 

Fergus 

Flathead 

Gallatin 

Garfield 

Glacier 

Golden  Valley 

Granite 

Hill 

Jefferson 

Judith  Basin 

Lake 

Lewis  and  Clark 

Liberty 

Lincoln 

Madison 

McCone 

Meagher 

Mineral 

Missoula 

Musst!  I  stir  1  1 

Park 

Petroleum 

Phillips 

Pondera 

Powder  River 

Powell 

Prairie 

Ravalli 

Richland 

Roosevelt 

Rosebud 

Sanders 


High  School 

Elementary  School 

Tax.  Val. 

Tax.  Val. 

per  ANB 

per  ANB 

22,044 

9,154 

21,401 

6,299 

14,676 

6,043 

23,965 

10,586 

23,017 

13,261 

55,225 

18,121 

12,619 

4,749 

28,432 

16,877 

15,106 

6,952 

19,853 

9,603 

14,072 

7,421 

16,027 

7,528 

4  3,112 

20,909 

20,768 

9,011 

12,288 

5,794 

15,195 

6,297 

43,525 

14,244 

22,161 

7,780 

38,569 

31,002 

20,981 

10,428 

13,099 

6,140 

20,518 

7,926 

36,696 

19,437 

12,975 

5,739 

12,712 

5,464 

27,92  8 

16,212 

10,093 

4,435 

24,438 

13,835 

33,232 

13,492 

38,056 

14,200 

14,648 

5,561 

13,138 

5,250 

2  1,5  87 

10,3  35 

13,212 

7,329 

41,248 

17,863 

23,304 

11,214 

17,878 

7,321 

81,091 

41,436 

14,805 

5,970 

26,878 

17,237 

10,089 

4,766 

19,634 

9,74  2 

15,674 

7,56  3 

41,047 

12, 165 

21,249 

9,951 
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TABLE  II 

(continued) 

High  School 

Elementary  School 

Tax.  Val. 

Tax.  Val. 

per  ANB 

per  ANB 

20,787 

9,968 

20,068 

6,925 

22,039 

10,114 

28,890 

15,614 

23,089 

11,654 

26,444 

13,664 

22,942 

12,884 

15,122 

7,067 

20,099 

12,815 

66,116 

31,129 

14,596 

6,308 

County 

Sheridan 

Silver  Bow 

Stillwater 

Sweet  Grass 

Teton 

Toole 

Treasure 

Valley 

Wheatland 

Wibaux 

Yellowstone 


LEGISLATIVE  REMEDIES 

Since  any  consideration  of  education  or  educational  financing  is 
by  necessity  a  complex  task  and  subject  to  many  differences  of 
opinion,  two  open  hearings  were  held  for  the  purpose  of  allowing 
interested  parties  to  present  statements  expressing  their  con- 
cerns, ideas  and  suggestions  for  improvements  of  school  finance 
in  Montana.   Representatives  of  the  Montana  Education  Associa- 
tion, Montana  School  Board  Association,  Montana  Association  of 
School  Administrators,  Montana  Parent  Teachers  Association,  Mon- 
tana Federation  of  Teachers,  American  Association  of  University 
Women,  Office  of  the  Superintendent  of  Public  Instruction,  and 
the  Montana  Taxpayers  Association  attended  these  hearings  and 
presented  testimony. 

The  common  concern  among  these  parties  was  that  the  subcommittee 
focus  upon  improving  equity  in  the  tax  structures  supporting  tlie 
public  schools.  The  common  point  of  agreement  was  that  the  dual 
system  of  equalization  presently  existing  in  Montana  was  a  well- 
conceived  and  uncomplicated  method  of  equalizing  the  wealth  dis- 
parities in  the  state.  Each  advocated  improving  the  tax  base 
from  which  revenues  were  derived  and  continuing  the  use  of  the 
existing  methods  of  distributing  those  revenues. 

Each  of  these  witnesses  commented  on  the  impetus  given  reconsidera- 
tion of  equity  in  funding  schools  by  the  Serrano-type  cases.   The 
one  clear  constitutional  requirement  announced  in  Serrano  and 
likely  to  be  accepted  by  subsequent  judicial  rulings,  is  the  un- 
tying of  the  cost  of  public  education  from  the  accident  of  a 
local  unit's  aggregate  taxable  wealth.   In  considering  legisla- 
tive options  for  complying  with  the  14th  Amendment,  achievement 
of  that  untying  is  the  first  and  indispensable  element.   In 
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con junction  with  this,  the  subcoininittee  felt  the  most  desirable 
goal  to  be  accomplished  was  to  find  a  method  of  raising  and  dis- 
tributing money  for  schools  on  an  equitable  basis  and  to  be  as- 
sured that  the  alternative  course  of  reform  is  politically  ac- 
ceptable . 

The    Council    recommends    that    the   present   maximum- 
budget-without-a-vote    schedules    be    raised    to    an 
average    of   the   present   general    fund   expenditures; 
that    the   percentage    relationship    of   the    foundation 
program    to    the   maximum-budget-without-a-vote   be 
raised  from    80%    to    90%;    and   that   a    limitation   be 
set   by    the    legislature    in    the    budgetary    increase 
that   will    be    allowed   from   year    to    year    for    those 
districts    spending   above    the   maximum-budget-with- 
out-a-vote   schedule . 

It   further   recommends    that    all    non-property    tax 
revenues ,    without   exception,    presently    funding 
the   foundation   program,    including   Interest   and   In- 
come  moneys,    all    earmarked   county    funds,    impact 
moneys,    and   out-of-district    tuition    be    included   in 
the    equalization   fund  and   distributed   on   a    statu- 
tory  ANB   basis;    and   that    the   deficiency   and  basic 
county    levy    be    funded    through   a   property    tax   on 
all   of   the    taxable   property   within    the   state. 

DERIVING  EXTRA  REVENUE  FROM  COUNTY  DEFICIENCY  LEVY 

If  the  foregoing  recommendation  is  implemented  without  using  a 
statewide  property  tax,  it  will  go  only  halfway  toward  untying 
the  state's  method  of  financing  schools  from  the  disparities  of 
local  unit  wealth. 

As  was  noted  earlier  in  the  study,  the  disparities  in  taxable 
valuation  among  the  counties  is  not  as  great  as  the  disparities 
in  taxable  valuation  among  the  many  school  districts  in  the 
state.   If  the  school  funding  structure  were  changed  such  that 
the  primary  burden  for  financing  schools  was  shifted  from  the 
districts  to  the  counties,  the  disparities  in  effect  on  taxpayers 
would  thereby  be  reduced. 

One  of  the  primary  causes  of  disparities  in  spending  and  tax 
burden  is  the  districts'  ability  and  willingness  to  fund  a  sub- 
stantial portion  of  their  budgets  through  district  levies.   Be- 
cause the  wealthier  districts  are  able  to  produce  more  money  and 
carry  inflated  budgets  than  poorer  districts,  the  voted  levy  is 
much  lower  and  the  taxpayers  m.uch  more  receptive  to  approve  the 
levy.   On  the  other  hand,  the  poorer  districts  must  submit  a 
more  formidable  millage  to  the  taxpayers  and  stand  to  lose  ap- 
proval. 

The  recommendation  has  the  effect  of  decreasing  the  district's 
need  to  use  the  district  levies  to  fund  its  budget.   It  essen- 
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tially  involves  two  steps. 

The  first  step  is  to  increase  the  statutory  maximum-budget-with- 
out-a-vote  schedules  for  those  districts  presently  spending  less 
per  student  than  the  average  district.   This  will  have  the  effect 
of  providing  more  money  for  the  poorer  districts  such  that  they 
will  not  have  a  need  to  use  the  voted  levies  to  fund  their 
general  fund  budgets. 

This  step  requires  the  assumption  that  "average"  district  expen- 
ditures are  meaningful  in  terms  of  what  districts  should  be  spend- 
ing.  Since  the  subcommittee  felt  that  it  would  be  extremely 
difficult  to  determine  what  a  district  should  be  spending,  that 
it  would  suffice  for  the  purposes  of  the  recommendation  to  equate 
a  weighted  average  expenditure  with  "realistic"  expenditures. 

The  determination  of  a  weighted  average  expenditure  for  districts 
of  any  given  size  (in  terms  of  ANB)  was  made  through  the  use  of 
a  linear  regression  analysis.   The  results  of  this  analysis  are 
charted  on  Graphs  I  and  II  for  elementary  and  high  school  dis- 
tricts . 

The  horizontal  axis  on  the  graph  represents  the  school  size  in 
ANB.   The  vertical  axis  represents  general  fund  expenditures  per 
AI^B.   Each  of  the  dots  on  the  graph  represents  a  particular  dis- 
trict general  fund  expenditure  per  ANB.   The  dotted  line  indi- 
cates the  present  foundation  program  level  in  expenditure  per 
student.   The  solid  line  indicates  the  weighted  average  general 
fund  expenditure  for  all  of  the  districts  in  the  state  for  each 
school  district  size. 

The  extra  money  needed  to  bring  those  districts  presently  spend- 
ing below  the  solid  line  up  to  the  line  will  be  $5,100,392  for 
elementary  schools  and  $5,408,846  for  high  schools. 

The  second  step  is  to  increase  the  foundation  program  percentage 
of  the  maximum-budget-without-a-vote  from  80%  to  9  0%.  This  step 
has  the  effect  of  reducing  the  use  of  the  permissive  levy  by  the 
school  district. 

The  increased  revenue  necessary  to  fund  the  recommended  changes 
is  estimated  to  be  23.41  million  dollars.   For  the  purposes  of 
the  recommendation,  the  source  from  which  these  revenues  are  de- 
rived can  come  from  either  a  county  deficiency  levy  or  a  state- 
wide property  tax.   The  discussion  here  relates  to  the  funding 
of  the  needed  revenue  from  a  county  deficiency  levy.   The 
alternative  method  of  funding  under  the  new  constitution  will 
be  discussed  later. 

The  net  effect  of  these  two  steps  on  the  size  of  each  source  '-^f 
revenue  funding  the  1971-1972  General  Fund  budget  of  both  higa 
school  and  elementary  school  districts  is  as  follows: 


-380- 


Present  Revenues     Revenues  for  the 
Sources  of  Revenue         for  1971-72        Recommendation 


Foundation  Program 

87.02 

110.43 

Permissive  Levy 

21.59 

12.27 

Voted  Levy 

25.47 

11.38 

Interest  and  Income 

6.94 

6.94 

County  Aid 

38.15 

38.15 

State  Aid 

36.88 

36.88 

Deficiency  Aid 

5.05 

28.46 

As  is  indicated  from  the  table,  the  recommendation  has  the  net 
effect  of  reducing  reliance  on  the  permissive  levy  by  the  dis- 
trict by  over  40%,  and  reducing  district  reliance  on  the  voted 
levy  by  almost  60%.  The  money  needed  to  replace  the  use  of  the 
permissive  and  voted  levies  could  come  from  the  county  through 
the  deficiency  levy.  The  amount  of  revenue  to  be  derived  from 
the  deficiency  levy  under  the  recommendation  is  increased  from 
$5.05  million  to  $28.46  million. 

The  result  is  that  the  school  support  burden  presently  carried 

by  the  districts  where  the  wealth  disparities  are  very  great  is 

shifted  to  the  county  where  the  wealth  disparities  are  not  as 
great. 

The  shift,  caused  by  increasing  the  schedules  and  the  foundation 
program  percentage,  relieves  the  district  from  relying  on  dis- 
trict levies  to  fund  its  general  fund  budget.   The  proposal 
cuts  the  percentage  of  district  effort  from  34%  to  about  17%. 
However,  if  the  revenues  are  picked  up  at  the  county  level 
through  the  basic  and  deficiency  levies  the  reliance  on  local 
effort  (as  opposed  to  state  effort)  is  still  relatively  high. 
Therefore,  if  there  are  great  discrepancies  in  property  wealth 
per  ANB  at  the  county  level,  then  there  will  still  be  substan- 
tial inequities  in  the  funding  scheme. 

Furthermore,  this  method  is  only  a  temporary  solution.   The 
possibilities  that  the  school  districts  will  continue  raising 
general  fund  budgets  and  falling  back  on  the  district  voted 
levies  again  to  fund  these  budgets  are  very  real.   Assuming  that 
the  inflationary  spiral  will  continue,  the  school  districts  will, 
within  the  next  ten  years,  be  utilizing  the  district  levies  to 
the  extent  they  are  presently  using  them  even  under  this  recom- 
mendation. 

The  subcommittee  decided  the  only  way  to  check  this  spending 
increase  is  to  recommend  that  a  limitation  on  spending  be  im- 
posed upon  the  districts.   This  limitation  should  be  flexible 
enough  to  provide  realistic  limits  relative  to  the  state  of 
the  economy  in  any  given  year.   Further,  the  limitation  should 
only  operate  with  regard  to  those  districts  spending  above  the 
average  expenditure  level.   Therefore,  the  Council  is  not  pre- 
sently recommending  any  particular  percentage  limitation,  but 
strongly  urges  the  legislature  to  set  such  a  limit  on  budgetary 
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increases . 

In  suininary,  there  are  two  problems  related  to  the  recommendation 
of  funding  through  the  use  of  a  county  deficiency  levy.   Wealth 
differentials  at  the  county  level  are  sufficiently  great  such 
that  Montana  may  still  be  in  trouble  with  a  Serrano-type  suit. 
Secondly,  if  the  economic  inflationary  trend  continues,  the 
district  spending  levels  will  continue  to  rise.   In  ten  years, 
the  districts  may  again  be  relying  heavily  upon  district  levies 
in  spite  of  budgetary  limitations. 

The  possibility  of  finding  a  new  funding  source  to  pay  for  the 
deficiency  has  some  potential.   For  example,  the  possibility  of 
adopting  severance  taxes  on  natural  resources  extracted  from 
Montana  v/as  considered.   In  that  regard,  it  is  interesting  to 
note  that  a  5%  severance  tax  on  the  gross  proceeds  of  oil  de- 
rived from  within  Montana  in  1971  would  produce  $87.2  million. 
(The  entire  foundation  program  was  funded  by  $87.02  million  in 
1971-1972. ) 


DERIVING  EXTRA  REVENUE  FROM  A  STATEWIDE  PROPERTY  TAX 

The  revenue  source  with  the  most  potential  could  be  enacted  under 
the  new  constitution.  Funding  the  deficiency  and  the  basic  coun- 
ty lev\'  v;ith  a  statewide  property  tax  would  eliminate  most  of  the 
present  inequities.  Under  such  a  system,  the  state  would,  in  af- 
fect, provide  90%  of  the  maximum-budget-without-a-vote  and  would, 
therefore,  be  fully  funding  the  foundation  program,. 

Until  a  few  years  ago,  the  idea  of  full-state  funding  of  public 
elementary  and  secondary  education  was  generally  considered  a 
radical  and  impractical  concept.   In  1968,  the  concept  v/as  re- 
vised and  given  impetus  by  Dr.  James  B.  Conant.   Today,  full- 
state  funding  has  the  explicit  support  of  such  widely  respected 
organizations  as  the  Advisory  Commission  on  Intergovernmental 
Relations,  the  Committee  for  Economic  Development  and  the  Fleisch- 
man  Commission  on  Financing  Public  Schools. ^   The  public's  willing- 
ness to  consider  the  idea,  liowever,  is  probably  more  closely 
related  to  growing  local  tax  burdens  than  it  is  to  the  educational 
merits  of  tlie  plan. 


^Advisory  Commission  on  Intergovernmental  Relations,  State  Aid 
to  Local  Governments,  Washington  D.  C. :   Government  Printing  Of- 
fice, 19  69;  Committee  for  Economic  Development,  Educating  the 
Disadvantaged,  N.  Y.:   The  Committee,  1970;  Nev;  York  State  Com- 
mission on  the  Quality,  Cost  and  Financing  of  Elementary  and 
Secondary  Education,  Vol.  1,  N.  Y.:   The  Fleischman  Commission, 


1972 
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According  to  the  recent  National  Educational  Finance  Project  Study, 
Montana  has  relatively  small  non-property  tax  revenue  potential. 
The  study  indicates  that  Montana  could  reasonably  derive  another 
$61  million  per  bienniurti  from  income  tax   (if  Montana  used  the 
Oregon  income  tax  rate  which  is  the  highest  in  the  nation) ,   It 
could  derive  another  $9  million  per  biennium  from  corporate  in- 
come tax  (if  it  taxed  at  7%).   The  greatest  revenue  potential 
suggested  ".vas  a  sales  tax.   The  study  indicated  that  Montana 
could  derive  $65  million  per  biennium  v;ith  a  5%  sales  tax  and 
no  exemptions. 

The  potential  fiscal  capacity  of  the  state  v;ould  seem  to  be  rela- 
tively great.   However,  the  National  Educational  Finance  Project 
Study  shows  that  Montana  ranks  41st  among  the  states  in  its 
ability  to  produce  more  revenue  per  capita  from  these  non-proper- 
ty tax  revenues.   Further,  the  tax  with  the  greatest  potential -- 
the  general  sales  tax--was  soiondly  excluded  from  consideration 
last  November.   At  this  time  it  appears  that  the  property  tax 
is  the  only  presently  available  tax  source  that  an  extractive 
state  like  Montana  can  reasonably  utilize  to  produce  the  $80 
million  plus  annually  expended  for  schools  over  and  above  the 
available  non-property  tax  revenue. 

Serrano  does  not  say  that  taxes  on  real  and  personal  property  are 
intrinsically  bad.   The  state  of  Montana  under  the  terms  of  Ser- 
rano can  take  away  the  taxing  power  of  the  local  districts  and 
apply  the  tax  on  a  statewide  basis,  thereby  providing  the  equita- 
ble tax  base  desired  for  the  support  of  education. 

Under  the  new  constitution,  there  is  no  limitation  on  the  adop- 
tion of  a  statewide  property  tax  scheme  for  funding  the  schools. 
If  the  constitution  is  ratified  Montana  can  easily  find  her  way 
to  tax  equity.   There  are  many  proposed  methods  of  deriving  and 
distributing  revenues  at  the  state  level. 

The  most  common  solution  proposed  by  students  of  the  problem  is 
the  elimination  of  the  local  taxable  property  base  as  the  deter- 
minant of  school  funding  and  levy  of  a  property  tax  at  the  state 
level.   The  statewide  property  tax  support  for  schools  could  be 
pooled,  and  the  state  could  apportion  this  and  funds  from  other 
state  tax  sources  to  the  districts  on  the  basis  of  the  number 
of  students  in  each  district.   Districts  could  be  permitted  to 
increase  expenditures  above  this  level  of  support  by  increasing 
their  local  tax  rate  provided  that  the  same  tax  rate  increase 
would  assure  the  same  number  of  additional  dollars  per  student  in 
any  district  in  the  state.   Those  states  who  have  nothing  to 
fear  from  Serrano  presently  finance  their  schools  on  a  statewide 
property  tax.   They  have  eliminated  dependence  on  local  levies 


I 


^R.  L.  Johns  and  Oscar  A.  Hamilton,  Jr.,  "Ability  and  Effort  of 
the  States  to  Support  Education,"  Gainesville,  Florida:   National 
Educational  Finance  Project,  1970.   Table  printed  in  "Alternative 
Programs  for  Financing  Education,"  Gainesville,  Florida:   Nation- 
al Educational  Finance  Project,  1971,  p.  72. 
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which  alleviates  the  problem  of  lack  of  resources  in  poor  dis- 
tricts . 

Local  school  boards  would  also  gain.   Boards  nov/  give  such  an 
inordinate  amount  of  time  to  the  means  of  education  that  they 
have  little  or  no  time  to  consider  the  ends.   The  taxpayer  asso- 
ciations and  other  groups  would  be  left  to  focus  their  efforts 
in  Helena.   This  would  leave  the  local  administrations  to  focus 
their  efforts  on  education.   The  problem  of  slicing  the  pie 
v;ould  still  be  there  for  the  local  board,  but  the  size  of  the 
pie  would  be  fixed  by  the  state,  equitably. 

Such  a  statewide  tax  scheme  would  produce  a  most  striking  effect 
of  tapping  presently  untouched  "tax  islands"  in  the  rich  dis- 
tricts and  tax  relief  for  a  majority  of  the  residents  in  those 
counties  whose  taxable  valuation  approximates  or  is  below  the 
state  average. 

The  method  of  funding  the  needed  revenues  recommended  by  the 
study  group  under  the  new  constitution  involves  a  statewide  pro- 
perty tax  which  replaces  the  amount  of  revenue  now  received 
through  the  basic  county  levy  and  deficiency  levy  as  well  as  the 
$23.41  million  excess. 

In  other  words,  the  recommended  program  would  provide  additional 
revenues  to  fund  90%  of  the  entire  maximum-budget-without-a-vote 
for  each  district. 

Under  this  funding  proposal,  there  will  be  a  substantial  decrease 
in  total  property  taxes  for  those  districts  which  have  a  low 
taxable  valuation  per  student.   In  those  districts  with  a  high 
taxable  valuation  per  student  there  is  an  increase  in  most  cases. 
However,  the  increase  is  not  great  relative  to  the  decreases  that 
will  be  realized  from  the  statewide  tax.   There  are  a  few  cases 
such  as  in  Pov;der  River  and  Fallon  Counties  where  the  tax  levy  in- 
crease vrill  be  substantial.   However,  presently  in  these  dis- 
tricts the  taxpayers  are  paying  a  very  lov>7  millage  because  of 
the  very  high  taxable  valuation  in  the  district. 

It  must  also  be  noted  that  the  recommendation  is  only  to  replace 
the  property  taxes  presently  funding  the  maximum-budget-without- 
a-vote.   The  districts  will  still  be  allowed  to  increase  the 
district  levy  by  submitting  the  proposed  increase  to  a  vote. 
They  will  also  have  discretion  to  use  the  district  permissive 
levy  to  fiond  the  entire  maximum  budget.   This  will  have  the  ef- 
fect of  introducing  an  inequity  back  into  the  funding  program- 
The  richer  districts  will  not  have  to  ask  for  a  high  voted  levy 
to  produce  the  extra  revenue,  and  may  not  have  to  use  the  i--!'i-- 
missive  levi'.   However,  the  recommendation  will  have  the  effect 
of  providing  tax  equity  by  replacing  the  substantial  portion  ^^ 
property  taxes  presently  raised  at  the  county  and  district  1  veJ 
with  a  statewide  property  tax. 
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INTEREST  AND  INCOME  DISTRIBUTION 

Section  5  of  Article  XI  provides: 

Ninety-five  per  centum  (95%)  of  all  the  interest  re- 
ceived on  the  school  funds  of  the  state,  and  ninety- 
five  per  centum  (95%)  of  all  rents  received  from  the 
leasing  of  school  lands  and  of  all  other  income  from 
the  public  school  funds  shall  be  apportioned  annually 
to  the  several  school  districts  of  the  state  in  pro- 
portion to  the  number  of  children  and  youths  between 
the  ages  of  six  (6)  and  twenty-one  (21)  residing 
therein  respectively,  but  no  district  shall  be  en- 
titled to  such  distributive  share  that  does  not 
maintain  a  public  free  school  for  at  least  six  months 
during  the  year  for  which  such  distribution  is  made. 
The  remaining  five  per  centum  (5%)  of  all  the  interest 
received  on  the  school  funds  of  the  state,  and  the  re- 
maining five  per  centum  (5%)  of  all  the  rents  received 
from  the  leasing  of  school  lands  and  of  all  other  in- 
come from  the  public  school  funds,  shall  annually  be 
added  to  the  piablic  school  funds  of  the  state  and  be- 
come and  forever  remain  an  inseparable  and  inviolable 
part  thereof. 

This  section,  in  essence,  directs  distribution  of  funds  on  the 
basis  of  the  number  of  children  in  the  district.   This  census 
distribution  scheme  does  not  take  into  consideration  the  ability 
of  a  district  to  fund  its  own  educational  program.   As  a  result, 
the  wealthy  districts  receive  the  same  amount  of  money  per  child 
as  the  poor  districts.   For  elementary  schools,  then,  the  con- 
stitutional distribution  of  I  &  I  money  adds  to  the  inequities 
of  the  funding  structure.   It  tends  to  increase  the  correlation 
between  district  wealth  and  district  expenditures. 

Under  Section  5  of  Article  X  of  the  new  constitution,  I  &  I 
funds  are  to  "be  equitably  apportioned  annually  to  public  ele- 
mentary and  secondary  school  districts  as  provided  by  law." 

It  is  the  recommendation  of  the  Legislative  Council  that  I  &  I 
moneys  be  included  in  the  state  aid  fund  and  distributed  on  the 
statutory  ANB  basis  as  the  rest  of  the  revenue  is  distributed. 

In  summary,  it  has  become  increasingly  clear  that  the  needs  of 
schools  have  met  a  steady  resistance  upon  the  part  of  the  people 
who  foot  the  bills.   Inflation,  a  high  rate  of  unemployment,  an 
extremely  unstable  economy  and  the  rapidly  increasing  costs  of 
government  (including  expenditures  for  education)  have  undoubted- 
ly contributed  to  the  taxpayer  revolt.   The  problem  of  educational 
quality  and  equality  is  very  loosely  tied  to  this  revolt.   The 
Court  decisions  that  the  unequal  financing  of  public  schools 
through  the  use  of  local  property  taxes  discriminates  against 
'the  poor,  and  the  filing  of  similar  suits  insures  a  struggle  to 
restructure  school  financing  in  the  days  ahead.   The  road  to 
fiscal  equality  in  education  will  undoubtedly  be  more  tortious 
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than  the  one  that  leads  toward  racial  integration  in  education. 

However,  if  this  next  session  of  the  legislature,  with  the  help 
of  the  new  constitution,  meets  the  tax  problem  forthrightly  and 
is  able  to  institute  equitable  taxes  for  the  schools,  it  will 
have  taken  an  important  step  toward  restoring  public  support  of 
education.   However,  that  first  and  most  important  step  must 
be  to  set  up  a  long-range  equitable  system  for  financing  educa- 
tion.  A  hodge-podge,  patch-work  system  of  property  taxes, 
varying  from  district  to  district,  will  no  longer  meet  the  re- 
quirements of  the  14th  Amendment  .  .  .  nor  can  it  be  expected 
that  the  taxpayers  will  tolerate  it. 
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HOUSE  JOINT  RESOLUTION  NO.  23 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  THE  HOUSE  OF  REPRESENTATIVES 
ASKING  THAT  THE  LEGISLATIVE  COUI\ICIL  CONDUCT  A  STUDY  OF  THE  FEAS- 
IBILITY AND  DESIRABILITY  OF  ESTABLISHING  A  SELF- INSURANCE  FUTJD 
FOR  PUBLIC  SCHOOLS. 


WHEREAS,  insurance  rates  on  Montana  school  property  have 
greatly  increased  in  recent  years;  and 

WHEPJ^AS ,  it  would  appear  that  insurance  premiums  in  Montana 
have  been  increased  largely  because  of  high  losses  in  other  areas 
outside  the  state  of  Montana;  and 

WHEREAS,  it  might  be  feasible  and  desirable  for  the  state  of 
Montana  to  establish  a  self-insurance  fund  for  public  school 
property. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRE- 
SENTATIVES OF  THE  STATE  OF  MONTAInIA: 

That  the  legislative  council  is  requested  to  conduct  a  study 
of  the  feasibility  and  desirability  of  establishing  a  self- 
insurance  fund  for  public  school  property;  and 

BE  IT  FURTHER  PJISOLVED,  that  the  legislative  council  is  re- 
quested to  report  its  findings,  together  with  recommendations 
and  any  necessary  implementing  legislation,  to  the  Forty- third 
Legislative  Assembly;  and 

BE  IT  FURTHER  RESOLVED,  that  the  Secretary  of  State  is 
instructed  to  send  a  copy  of  this  Resolution  to  the  legislative 
council. 
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House  Joint  Resolution  No.  23,  requesting  that  the  Legislative  ' 

Council  study  self-insurance  for  public  schools,  was  assigned  to  \ 

the  Council's  Insurance  Subcommittee.   The  Subcommittee  was  2 

also  assigned  the  task  of  studying  no-fault  insurance  and  state  ; 

regulation  of  health  service  corporations.  t 

Because  of  the  complexity  of  no-fault  insurance  and  the  regula-  \ 

tion  of  health  service  corporations  and  because  of  the  public  i 

interest  in  these  topics,  the  Subcommittee  devoted  its  limited 

time  to  these  projects.   The  Subcommittee  spent  very  little 

time  considering  self-insurance  for  public  schools  and  can, 

therefore,  make  no  recommendations  concerning  the  efficacy  of 

this  concept. 

The    Legislative    Council    recommends    that    the    43rd 
Legislature    renew    its    request    to    the    Legislative 
Council    for   a    study    of   self-insurance    for   puhlic 
schools    and   this    study    he    given   a    high    "priority 
among    interim    studies    carried   out   by    the    Legis- 
lative   Council. 
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RECOMMENDATIONS 


The  Montana  Legislative  Council  recoirjnends : 

1.  That    the    Livestock    Sanitavy    Board  impose  a 
selective    fee    fov    tests   performed  by    the  Diagnostic 
Laboratory    on    animals    not    subject  to    tax  assessment 
as    commercial    livestock. 

2.  That   Montana    law   requiring    grain   protein    testing 
and   USDA    grading    at    the    Bozeman    Grain    Lab    be 
amended   so    as    to    make    the    Montana    State    Grain 
Inspection    Laboratory    the    only    official    labora- 
tory   authorized    to    perform    these    functions . 

2.       That    laboratory    administrators    in    the    Department 
of  Agriculture    and    the    Agricultural    Experiment 
Station    conduct    a    detailed   review    of   the    operating 
expenses    of   each    laboratory    under    their    control 
and   make    adjustments    to    laboratory    fee    schedules 
where    necessary    to    make    such    fees    reflective    of 
all    direct    and   indirect    costs    incurred   in    pro- 
viding   the    services    for   which    each    fee    is    charged. 

4.  That    the    Department    of  Institutions    investigate 
means    of   consolidating    clinical    laboratory    functions 
between    the    Galen   and   Warm   Springs    Hospitals    and 
submit    their   findings    to    the    43rd   Montana   Legisla- 
tive  Assembly . 

5.  That    the    Laboratory    Division    of    the    Department 

of  Health   and   Environmental    Sciences    be    relocated 
on    the    campus    of  one    of   the    units    of   the    Montana 
University    System. 

That  if  such  a  relocation  is  effected,  the  Criminal 
Investigation  Laboratory  be  integrated  into  any  new 
facility    acquired    to    house    the    Laboratory    Division. 
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SEiNATE  JOINT  RESOLUTION  NO.  24 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES 
REQUESTING  THE  LEGISLATIVE  COUNCIL  TO  STUDY  AND  EVALUATE  THE 
VARIOUS  STATE  LABORATORIES,  THEIR  FUNCTIONS,  RESPONSIBILITIES 
AND  DEGREE  OF  EFFICIENCY  AND  TO  RECOMMEND  SUCH  PLANS  AND  PRO- 
GRAMS NECESSARY  TO  PROVIDE  MONTANA  AND  HER  CITIZENS  WITH  THE 
BEST  POSSIBLE  LABORATORY  FACILITIES,  PERSONNEL,  EQUIPMENT, 
ADMINISTRATION,  AND  SERVICES. 


WHEREAS,  regulatory  and  research  laboratories  are  essential 
elements  of  many  state  and  university  programs;  and 

WHEREAS,  the  citizens  of  Montana  need  and  are  requesting 
additional  laboratory  services  today;  and 

WHEREAS,  there  are  and  will  continue  to  be  unnecessary 
duplication  of  laboratory  functions,  and  equipment;  and 

WHEREAS,  expensive,  highly  sophisticated  laboratory  equip- 
ment is  necessary  today;  and 

WHEREAS,  new  developments  and  improved  techniques  may  cause 
equipment  to  become  obsolete  in  a  short  time  and  have  to  be  re- 
placed; and 

WHEREAS,  the  employment  of  qualified  personnel  is  necessary 
to  provide  the  highest  standard  of  technical  services;  and 

WHEREAS,  laboratory  facilities  should  be  convenient  to  reg- 
ulatory agencies;  and 

WHEREAS,  continued  technical  education  programs  may  be  nec- 
essary for  laboratory  personnel  to  become  more  proficient  and 
knowledgeable;  and 

WHEREAS,  administration  of  laboratory  functions,  respon- 
sibilities, and  services  need  to  be  improved  and  possibly  con- 
solidated; and 

WHEREAS,  cooperation  and  assistance  between  laboratories  is 
mandatory;  and 

WHEREAS,  maximiim  efficiency  and  the  highest  attainable  tech- 
nical and  consultant  services  must  be  a  primary  goal;  and 

WHEREAS,  laboratory  research  programs  are  essential  educa- 
tion and  scientific  tools  today. 
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NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REP- 
RESENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  is  requested  hereby  to  study 
and  evaluate  the  various  state  agency  and  university  laboratories, 
their  functions,  responsibilities,  services,  degree  of  efficiency, 
present  and  future  laboratory  demands;  the  council  should  utilize 
the  expertise  of  state  and  university  fiscal,  administrative, 
regulatory  and  research  personnel  and  other  technical  consultants 
involved  in  laboratory  programs. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  prepare 
and  have  ready  for  submission  to  the  forty-third  legislative 
assembly  such  plans  and  programs  as  it  may  formulate  iinder  this 
directive,  together  with  suitable  recommendations  and  a  draft  of 
proposed  legislation,  if  necessary,  to  carry  out  such  objectives 
and  goals. 
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INTRODUCTION 


Purpose  of  Study 

Senate  Joint  Resolution  No.  24,  passed  by  the  41st  Montana  Legis- 
lative Assembly,  directed  the  Legislative  Council  to  study  and 
evaluate  the  various  state  agency  and  nniversity  laboratories, 
their  functions,  responsibilities,  services  and  degree  of  ef- 
ficiency.  The  clauses  preceding  this  directive  noted  the  impor- 
tance of  the  laboratory  function  to  the  work  of  state  regulatory 
agencies  and  the  inefficiencies  arising  when  expensive  laboratory 
equipment  becomes  obsolete  or  when  agency  activities  overlap. 
The  resolution  asked  that  the  Legislative  Council  look  for  areas 
of  duplication  in  state  laboratory  effort  or  places  where  common 
laboratory  activities  could  be  consolidated. 


Study  Procedures 

Due  to  the  highly  technical  nature  of  this  study,  the  Council  felt 
it  necessary  to  utilize  the  services  of  a  consultant  who  was 
versed  in  the  scientific  aspects  of  laboratory  activity.   Several 
professionals  were  interviewed,  and  the  study  group  subsequently 
engaged  Dr.  Ralph  J.  Fessenden,  Chairman  of  the  Department  of 
Chemistry  at  the  University  of  Montana,  Missoula.   Dr.  Fessenden 
met  with  the  study  group  to  discuss  alternative  approaches  to  the 
study.   The  procedure  thus  decided  upon  was  as  follows: 

Step  One  -  Identification  of  operating  laboratories  within  the 
state.   All  state  agencies  were  contacted  by  phone  in  order  to 
determine  which  agencies  presently  maintained  laboratory  opera- 
tions or  were  contemplating  laboratory  activity  in  the  future.   A 
crosscheck  of  the  information  derived  in  this  manner  was  made 
through  correspondence  with  laboratory  equipment  vendors  and  the 
State  Purchasing  Bureau.   Federal,  municipal  and  private  labora- 
tories were  identified  during  the  initial  stage  of  the  study  in 
order  to  locate  areas  v/here  state  agency  laboratory  activities 
could  be  more  efficiently  handled  through  private  or  federally- 
funded  facilities. 

Step  Two  -  Classification  of  laboratories.   Following  the  identifi- 
cation of  operating  laboratories,  each  unit  was  categorized  ac- 
cording to  its  primary  function.   Generally,  all  laboratories  fell 
within  the  following  broad  categories: 

1.  Education 

2.  Health  and  Medical 

3.  Testing  and  General  Analytical 

4.  Regulatory 

5.  Miscellaneous 

Step  Three  -  Analysis  of  selected  state  laboratories.  Laboratories 
from  each  functional  group  were  selected  based  on  their  administra- 
tive relationship  to  state  agencies  or  the  extent  of  their 
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dependency  upon  legislative  appropriation  for  operating  funds. 
These  laboratories  were  reviewed  in  depth  by  the  study  group  with 
the  aid  of  the  laboratory  consultant  (see  Scope  of  Study). 

Scope  of  Study 

The  initial  canvass  of  laboratories  disclosed  that  from  1,000  to 
1,300  facilities  were  currently  operating  within  the  state.   Fig- 
ure 1  shows  an  approximate  breakdown  of  laboratory  facilities  by 
function. 

Of  the  estimated  1,217  laboratories  shown  in  Figure  1,  1,072  or 
86%  are  operated  in  conjunction  with  an  academic  institution.   The 
bulk  of  laboratories  in  this  category  are  classrooms  equipped  for 
lab  work  which  are  used  either  for  teaching  or  research  purposes, 
or  for  some  combination  of  these  activities. 

Another  major  grouping  of  laboratories  was  found  to  include  private 
clinical  facilities  located  within  private  or  community  hospitals 
or  within  various  medical  clinics  (approximately  121  laboratories) . 

Due  to  a  shortage  of  time  and  funds  available  for  this  study,  the 
Council  limited  its  scope  of  investigation  to  13  agency  laboratory 
units  (see  Table  1)'.   These  13  facilities  were  determined  to  be 
the  major  state  operated  laboratories  from  the  standpoint  of  their 
purposes  and  funding.   Most  laboratories  within  this  group  were 
created  either  directly  or  indirectly  by  legislative  action  and 
the  remainder  are  ancillary  to  programs  of  state  departments. 

The  Council's  laboratory  consultant  made  one  or  more  on-site  in- 
spections of  each  of  the  13  facilities  selected  for  detailed  study. 
Several  of  the  larger  laboratories  in  this  group  were  inspected 
either  individually  or  collectively  by  members  of  the  subcommittee. 

In  addition  to  visually  inspecting  each  laboratory,  the  consultant 
filled  out  a  detailed  questionnaire  through  conversation  with 
laboratory  supervisors  and  using  available  published  data.   This 
questionnaire,  identical  in  format  for  each  lab  studied,  consisted 
of  9  0  objective-type  questions  covering  the  following  laboratory 
operations : 

1.  Location  and  organization 

2.  Staffing  and  administration 

3.  Activities,  reporting  and  procedures 

4.  Funding  and  fee  schedules 

After  the  completed  questionnaires  had  been  approved  by  the  re- 
spective laboratory  administrators,  each  V7as  reviewed  in  detail  bv 
the  study  group.   This  report  contains  capsule  descriptions  of 
each  laboratory  studied  in  detail  along  with  relevant  Council  con- 
clusions and  recommendations. 
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AGRICULTURAL  LABORATORIES 

1.   Grain  Laboratory  -  Bozeman 

The  Montana  Grain  and  Seed  Laboratory,  also  known  as  the  Grain 
Lab,  is  located  on  the  Montana  State  University  Campus.   The  lab 
is  under  the  direction  of  the  Department  of  Plant  and  Soil  Sci- 
ence of  the  Agricultural  Experiment  Station.   The  head  of  the 
Department  of  Plant  and  Soil  Science  and  supervisors  of  the  Grain 
Lab  share  their  time  between  administration  and  teaching  duties 
within  the  MSU  College  of  Agriculture. 

As  required  by  Section  46-208,  R.C.M.  1947,  the  Grain  Lab  is  re- 
sponsible for  testing  seed  to  be  sold  in  Montana,  and  for  USDA 
grading  and  protein  testing  of  commercial  grains,  mainly  wheat  and 
barley.   This  grading  and  testing  function  represents  a  relatively 
minor  portion  of  the  total  lab  work  load,  with  only  about  7,000 
grain  samples  received  annually. 

Samples  of  seed  and  grain  are  sent  to  the  Grain  Lab  primarily  by 
commercial  grain  and  seed  growers  and  Department  of  Agriculture 
seed  inspectors.   Test  results  on  seeds  are  reviewed  by  the  lab 
supervisor  and  the  data  is  submitted  to  the  State  Department  of 
Agriculture  as  the  chief  regulatory  agency.   Results  of  grain 
grading  and  protein  tests  are  reviewed  by  one  of  two  USDA  licensed 
inspectors  and  the  reports  are  then  forwarded  to  the  submitting 
commercial  grower.   Fees  are  charged  for  grading  and  protein  test- 
ing, and  test  results  serve  as  a  basis  for  the  commercial  marketing 
of  the  particular  grain  tested. 

The  grain  lab  is  closely  integrated  with  the  College  of  Agriculture 
and  the  Agricultural  Experiment  Station.   Fee  schedules  are  de- 
termined by  the  Agricultural  Experiment  Station  and  the  purchase 
of  all  supplies  and  equipment  is  handled  through  the  MSU  business 
office.   The  Grain  Lab  also  shares  equipment,  space  and  personnel 
with  the  Department  of  Plant  and  Soil  Science. 

The  Bozeman  Grain  Lab  is  unique  in  that  it  is  the  only  lab  in  the 
United  States  doing  serological  tests  for  barley  virus.   This  test 
was  recently  developed  at  MSU  and  has  helped  to  reduce  crop  damage 
from  barley  virus  throughout  the  country. 

At  the  present  time,  field  inspectors  employed  by  the  Department 
of  Agriculture  collect  seed  and  grain  samples  at  various  locations 
around  the  state  and  mail  them  to  the  Bozeman  Grain  Laboratory. 
This  is  done  in  conjunction  with  the  inspector's  normal  duties  and 
at  no  charge  to  the  Bozeman  Grain  Laboratory.   The  Bozeman  lab  has 
the  statutory  authority  to  employ  samplers  under  Section  3-806, 
R.C.M.  1947,  but  has  not  found  it  necessary  to  do  so  as  long  as 
this  informal  arrangement  has  been  in  effect. 

The  Council  finds  that  legislation  is  necessary  to  authorize  the 
Department  of  Agriculture  to  contract  to  do  sampling  for  the  Boze- 
man Grain  Laboratory  and  to  receive  reimbursement  for  any  costs 
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incurred.   Such  legislation  would  formalize  the  procedure  already 
in  effect  and  reimburse  the  general  fund  operations  of  the  De- 
partment of  Agriculture  with  earmarked  funds  appropriated  to  the 
Bozeman  Grain  Laboratory.   (Appendix  A) 

2 .  Feed  and  Fertilizer  (Analytical)  Laboratory 

The  Feed  and  Fertilizer  Lab  is  also  located  on  the  Montana  State 
University  campus  v/ithin  the  Agricultural  Experiment  Station 
organization;  however,  its  activities  are  coordinated  by  the  Ad- 
ministrator of  the  Feed  and  Fertilizer  Division  of  the  State  De- 
partment of  Agriculture. 

The  function  of  the  Feed  and  Fertilizer  Lab  is  to  collect  and  in- 
terpret analytical  data  applicable  to  the  use  of  agricultural 
products.   The  statutory  responsibilities  assigned  to  this  lab 
are  found  in  Sections  3-1718  and  3-2020,  R.C.M.  1947.   These  laws 
direct  the  Department  of  Agriculture  to  insure  that  commercial 
feeds  and  fertilizers  are  properly  labeled  with  accurate  guaran- 
tees as  to  the  contents  and  with  adequate  instructions  for  their 
use. 

Official  samples  of  feed  and  fertilizer  are  taken  by  two  field 
samplers  employed  by  the  Department  of  Agriculture.   Each  sample 
requires  a  number  of  analytical  tests  as  several  tests  must  be 
run  on  each  sample  to  determine  that  the  numerous  guarantees  are 
met.   In  addition,  if  the  first  test  does  not  meet  specifications, 
the  analysis  is  repeated  one  or  more  times. 

Fees  collected  for  commercial  tests  are  deposited  in  the  Earmarked 
Revenue  Fund  -  Commercial  Fertilizer  Account,  and  expenditures  are 
appropriated  from  this  account.   Fees  collected  are  also  received 
in  the  Helena  office  of  the  Department  of  Agriculture,  as  required 
by  statute. 

Some  duplication  v/as  noted  in  the  statutory  responsibilities  as- 
signed the  feed  and  fertilizer  lab  and  those  of  the  Laboratory 
Division  of  the  Department  of  Health  and  Environmental  Sciences. 
In  the  Montana  Food,  Drug  and  Cosmetic  Act,  under  Section  27-702, 
R.C.M.  19  47,  the  State  Department  of  Health  and  Environmental 
Sciences  is  given  the  authority  to  regulate  "food  or  drink  for  man 
or  other  animals . "   The  testing  of  animal  feeds  within  the  Depart- 
ment of  Health  and  Environmental  Sciences,  however,  is  done  pri- 
marily in  connection  with  investigations  into  human  disease. 

3.  Department  of  Livestock  Diagnostic  Laboratory 

The  Department  of  Livestock  Diagnostic  Laboratory  was  established 
under  the  authority  of  Section  46-208(4),  R.C.M.  1947,  to  provide 
livestock  disease  control  and  assurance  of  a  safe  meat  and  milk 
supply.   This  function  is  ancillary  to  the  responsibilities  of  the 
Livestock  Sanitary  Board  to  advance  the  livestock  industry  in 
Montana  while  protecting  public  health.   The  Diagnostic  Lab  building 
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was  constructed  in  1960,  following  approval  of  construction  by 
the  legislature  in  Chapter  262,  Laws  of  Montana,  1959.   While 
located  on  the  Montana  State  University  campus,  the  lab  is  not 
supervised  by  either  MSU  or  Agricultural  Experiment  Station  perso 
nel.   The  Diagnostic  Lab  is  rather  a  division  of  the  Livestock 
Sanitary  Board  and  is  under  the  control  of  that  agency. 

The  Diagnostic  Laboratory  is  responsible  for  diagnosis  of  disease! 
in  cattle,  horses,  sheep,  swine  and  poultry.  Rabies  tests  are  I 
conducted  by  the  laboratory,  which  also  considers  methods  of 
disease  prevention  and  control.  Other  tests  conducted  include  i 
bacteriological  and  chemical  analyses  of  meat,  meat-food  products  J 
milk  and  milk  products  collected  by  employees  of  the  Dairy  and 
Milk  Division  and  Meat  Inspection  Division  of  the  Livestock  San-  . 
itary  Board. 

Aside  from  samples  of  material  collected  by  other  divisions  of  the 
agency,  the  Diagnostic  Lab  receives  samples  from  veterinarians, 
farm  groups,  and  any  citizen  of  the  state.   Private  citizens  re- 
questing analyses  are  encouraged  to  send  samples  through  an  author 
ized  state  veterinarian. 

Funding  for  the  Diagnostic  Lab  comes  from  the  state  general  fund 
and  from  a  special  tax  levy  on  livestock.   The  historic  and  an- 
ticipated  use  of  these  funds  is  shown  below:  I 


TABLE  2 

SANITARY  BOARD  DIAGNOSTIC  LABORATORY 
Summary  of  Program  Expenditures  and  Funding 
Fiscal  Years  1968  through  1971  &  1973  Biennial  Appropriation 


FISCAL  YEAR 
EMPLOYEES  FULL-TIME 
EQUIVALENT 

Personal  Services 

Operation 

Capital 

Total  Program 

FUNDING  DETAIL: 
General  Fund 
Earmarked  Revenue 
Fund  : 

Livestock  Sani- 
tary Board  Ac- 
count 


1968 


12.00 


EXPENDED 


1969 


1970 


1971 


12.40 


12.21 


12.21 


$  85,695   $  92,862   $  93,246   $106,204 

24,769     27,482     27,804     32,223 

3,390  1,903  7,816  5,220 


APPROPRIATED 


1972 


1973 


13.00 


13.00 


$116,756       $121,98' 

32,300  33,851 

3,685  1,12! 


$113,854       $122,247       $128,866      $143,647      $152,741      $156,96- 


$    70,170       $    80,373      $    58,611       $    67,204       $    92,741       $120,47' 


43,684 


41,874 


70,255 


76,443 


60,000 


36,48! 


Total    Fundin<? 


$113,854       $122,247      $128,866       $143,647      $152,741      $156,96' 
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As  can  be  seen,  reliance  on  the  state  general  fund  decreased  from 
1969  through  1971;  however,  funding  from  this  source  is  expected 
to  increase  markedly  during  the  1973  biennium. 

Revenue  to  the  Livestock  Sanitary  Board  Earmarked  Revenue  Fund 
comes  from  a  personal  property  tax  on  livestock  authorized  in 
Section  84-5211,  R-Cm".  1947.   This  levy  is  1-1/2  mills  on  the 
assessed  value  of  all  livestock  (4-1/2  mills  on  the  taxable  value 
of  all  livestock) .   The  purposes  for  which  this  fund  may  be  used 
include  payment  of  indemnity  for  animals  slaughtered,  expenses  in 
investigating  and  suppressing  diseases,  and  quarantine  expenses, 
in  addition  to  expenses  for  maintenance  of  the  Diagnostic  Lab- 
oratory. 

The  mill  levy  is  assessed  annually  against  the  value  of  various 
classifications  and  grades  of  cattle,  sheep  and  swine.   The 
Diagnostic  Lab,  however,  conducts  tests  on  approximately  43  dif- 
ferent species  of  animals,  including  poultry,  horses,  dogs  and 
cats.   Most  of  these  animals  are  received  from  veterinarians  and 
citizens  for  the  purpose  of  autopsy  and  other  tests.   No  fees  are 
charged  by  the  Diagnostic  Lab  for  these  investigations.   For  ex- 
ample, of  the  953  autopsies  performed  at  the  Diagnostic  lab  during 
fiscal  1971,  only  592,  or  62%  were  of  animals  covered  by  the  Live- 
stock Sanitary  Board  mill  levy.   In  light  of  the  increasing  burden 
being  placed  upon  the  state  general  fund  in  support  of  Diagnostic 
Lab  operations,  the  Council  feels  that  a  selective  fee  should  be 
imposed  upon  persons  utilizing  the  services  of  the  laboratory  for 
purposes  other  than  those  contemplated  in  the  legislation  author- 
izing the  Livestock  Sanitary  Board  mill  levy. 

The    Legislat-tve    Council    recommends    that    the    Livestock 
Sanitary    Board   impose    a    selective    fee    for    tests    performed 
by    the    Diagnostic    Laboratory    on   animals    not    subject    to 
tax   assessment    as    commercial    livestock. 

4.   Soil  Testing  Laboratory 

The  Soil  Testing  Laboratory  is  a  division  of  the  Plant  and  Soil 
Science  Department  of  the  Montana  Agricultural  Experiment  Station 
located  on  the  Montana  State  University  campus.   The  head  of  the 
Department  of  Plant  and  Soil  Science  shares  the  administrative 
responsibility  for  the  Soil  Testing  Lab  with  his  teaching  assign- 
ments at  the  College  of  Agriculture.   This  is  also  the  case  v/ith 
the  two  professional  supervisors  of  the  lab. 

The  function  of  the  Soil  Testing  Lab  is  to  provide  chemical  analy- 
sis of  soils  and  irrigation  water.   Materials  for  testing  are  sub- 
mitted for  analysis  by  farmers  and  ranchers  and  by  county  agents 
and  fertilizer  dealers  acting  on  behalf  of  farmers. 

The  Soil  lab  conducts  the  following  routine  analyses: 

Water:   Analysis  of  irrigation  water  quality,  dissolved 
solid  content,  salinity,  sodium  hazard. 
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Soil:  Analysis  for  available  nutrients  and  informa- 
tion as  to  best  soil  additives  for  particular 
plant  growth. 

Plants:   Analysis  for  inorganic  content  to  detect  defi- 
ciencies. 

The  Soil  Lab  is  funded  primarily  through  Agricultural  Exper- 
iment Station  Funds.   State  general  fund  support  of  the  Soil  Lab 
averages  $10,500  annually. 

5.   Montana  State  Grain  Inspection  Laboratory 

The  Montana  State  Grain  Inspection  Laboratory,  located  in  Great 
Falls,  is  the  official  state  agency  for  determining  the  quality 
of  grain.   This  determination,  following  USDA  guidelines,  is  done 
to  Drovide  a  basis  for  settlement  between  commercial  buyers  and 
sellers.   The  weighing  department  is  responsible  for  supervising 
the  weighing  of  carloads  of  grain  being  loaded  or  unloaded  at 
grain  terminals  at  Great  Falls,  Harlowton, , Lewistown  and  Shelby. 
Official  weights  are  issued  which  are  used  in  settling  loss  claims 
of  the  elevators  against  the  railroads  as  well  as  providing  a 
record  of  grain  marketed.   Until  1969,  a  state  grain  laboratory 
was  also  located  in  Harlowton,  but  this  lab  was  closed  due  to  in- 
sufficient operating  income.   County  protein  testinq  laboratories 
are  also  authorized  by  Sections  3-504  through  3-51l',  R.C.M.  1947; 
however,  such  labs  are  non-existent  at  the  present  tim.e. 

Samples  of  grain  are  taken  by  a  sampling  crew  assigned  to  the  in- 
spection points  noted  above.   Samples  are  taken  and  sent  to  the 
central  Great  Falls  lab,  v;here  thev  are  graded  by  grain  inspectors. 
As  the  grain  is  graded,  moisture,  dockage  and  sedimentation  value 
are  determined.   Junior  chemists  at  the  Great  Falls  lab  test  the 
grain  for  protein  content  in  accord  with  USDA  standards  and  as  re- 
quired by  Sections  3-205,  3-209  and  3-210,  R.C.M.  1947.   Mustard 
seed  is  also  graded  at  the  Great  Falls  lab  to  enforce  the  provisions 
of  Title  3,  Chapter  19,  R.C.M.  1947. 

As  noted  in  the  discussion  of  the  Bozeman  Grain  Lab,  USDA  licensed 
inspectors  and  assistant  inspectors  are  also  on  the  staff  of  the 
Agricultural  Experiment  Station  and  conduct  grading  and  protein 
tests.   However,  the  Bozeman  facility  is  not  under  the  supervision 
of  the  Department  of  Agriculture  as  is  the  Montana  State  Grain  In- 
spection Lab  at  Great  Falls.   The  various  grain  tests  are  identical, 
however,  and  could  be  consolidated  at  one  location.   The  location 
best  suited  for  centralized  testing  would  be  Great  Falls,  as  this 
city  is  located  at  the  center  of  the  grain-shipping  area  as  well 
as  the  grain-growing  belt  of  the  state. 

The  Bozeman  Grain  Lab  is  primarily  concerned  with  the  testing  of 
grain  seed  for  germination  and  purity.   Only  about  7,0  00  samples 
of  wheat  and  barley  are  submitted  to  the  Bozeman  lab  annually  for 
protein  testing  and  USDA  grading,  as  opposed  to  47,000  samoles 
submitted  to  the  Great  Falls  lab. 
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Although  orivate  flour  mills  in  Montana  maintain  their  own  lab- 
oratories to  determine  grade  and  protein  content  of  grain,  these 
laboratories  are  not  licensed  by  the  Department  of  Agriculture. 
No  commercial  laboratories  equipped  to  perform  these  tests  now 
operate  in  Montana. 

The    Legislative    Council    recommends    that   Montana    law 
requiring    grain   protein    testing   and   USDA    grading    at 
the    Bozeman    Grain    Lab    be    amended   so    as    to    make    the 
Montana   State    Grain   Inspection    Laboratory    the    only 
official    laboratory    authorized    to    perform    these 
functions .        (Appendix  A) 

Agricultural  Testing  Fees 

With  the  exception  of  the  Livestock  Diagnostic  Laboratory,  all  ag- 
ricultural testing  laboratories  charge  fees  for  their  services  to 
private  citizens  who  request  such  services.   A  comparison  of  fees 
charged  for  one  such  service,  seed  quality  testing,  in  Montana 
and  other  western  states  is  shown  on  Table  3  on  preceding  page. 

It  would  appear  that  Montana  is  not  receiving  fees  commensurate 
with  those  charged  by  other  states  for  similar  services.   No 
doubt  the  depth  of  analysis  is  greater  in  some  other  states, 
such  as  California;  however,  even  with  California  removed  from 
the  comparison,  western  state  average  charges  for  the  various  seed 
quality  tests  are  about  double  those  charged  in  Montana. 

It  was  the  Council's  opinion  that  all  agricultural  fees  should  be 
reviewed  for  their  adequacy  in  light  of  increasing  laboratory 
operating  costs.   Such  cost  reviews  should  be  made  periodically 
in  the  future  to  insure  that  state  general  fund  moneys  are  not 
being  used  to  support  commercial  or  private  laboratory  activities. 

The    Legislative    Council    recommends    that    laboratory 
administrators    in    the    Department    of  Agriculture    and 
the    Agricultural    Experiment    Station    conduct    a    detailed 
review    of   the    operating    expenses    of   each    laboratory 
under    their   control    and  make    adjustments    to    laboratory 
fee    schedules    where    necessary    to    make    such    fees    re- 
flective   of  all    direct    and   indirect    costs    incurred   in 
providing    the    services    for   which    each   fee    is'  charged. 


HEALTH  LABORATORIES 

6,  7,  8.   Institutional  Health  Laboratories 

The  three  institutional  health  laboratories,  located  at  the  Boulder 
River,  Galen  and  Warm  Springs  hospitals,  perform  similar  clinical 
services  in  support  of  medical  care  to  the  patients  in  residence 
at  the  respective  state  institutions.   These  clinical  laboratories 
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run  tests  on  samples  of  body  fluids  (blood,  urine,  etc.)  in  order 
to  supply  information  to  private  and  staff  physicians  who  care 
for  the  patients.   The  space  requirements  and  work  loads  of  each 
institutional  lab  vary  with  the  populations  of  their  institutions, 
as  can  be  seen  on  Table  1. 

The  Boulder  Hospital  lab  is  somewhat  unique  in  that  the  morbidity 
and  mortality  rate  of  retarded  persons  sufficiently  ill  to  be 
hospitalized  is  significantly  higher  than  that  of  the  general 
population.   For  example,  epileptic  patients  who  are  ill  in  the 
general  population  have  three  or  four  times  the  mortality  rate  of 
the  general  population.   Those  who  are  institutionalized  v.Hth 
mental  retardation,  hov/ever,  have  seventeen  times  the  mortality 
rate.   Because  of  the  higher  risk  of  complications  from  disease, 
the  tests  run  at  the  Boulder  clinical  lab  generally  require  more- 
immediate  attention  than  similar  tests  at  the  Warm  Springs  and 
Galen  institutions. 

The  Warm  Springs  State  Hospital  and  the  Galen  State  Hospital  are 
located  in  south^^7estern  Montana  about  five  miles  apart.   The  V\^arm 
Springs  State  Hospital,  created  in  1913,  is  charged  v;ith  the  re- 
sponsibility to  provide  care  and  treatment  to  the  mentally  ill 
residents  of  Montana.   The  hospital  also  operates  a  specialized 
unit  dedicated  to  alcoholism  rehabilitation  service.   Galen  State 
Hospital,  created  in  1911,  is  provided  for  in  Sections  80-1701 
through  80-1704,  R.C.M.  1947.   This  institution  is  primarily  respon- 
sible for  the  treatment  of  tuberculosis  and  silicosis;  however,  the 
hospital  also  treats  patients  with  other  chronic  respiratory 
diseases  as  space  and  funds  permit. 

It  was  the  Council's  opinion  that  all  institutional  laboratories 
were  inadequately  staffed  and  equipped.   This  opinion  is  also 
held  by  physicians  and  other  professional  consultants  serving 
these  institutions.   Dr.  Ne\^^T\an,  consulting  pathologist  for  the 
Warm  Springs  Hospital,  has  stated  that  the  Warm  Springs  clinical 
lab  is  "woefully  deficient  in  m.odern  clinical  equipment  needed  to 
deliver  health  care  to  the  patients  at  V^arm  Springs." 

As  noted  previously,  the  Warm  Springs  and  Galen  institutions  are 
located  within  five  miles  of  each  other,  along  Interstate  Highv/ay 
90.   With  this  proximity,  it  is  possible  that  some  routine  labora- 
tory testing  functions  of  the  two  labs  could  be  consolidated. 
Furthermore,  a  consolidated  arrangement  could  facilitate  joint 
programs  such  as  personnel  and  equipment  sharing.   If  physical  con- 
solidation is  deemed  unfeasible,  then  methods  of  combining  hiring 
and  equipment  purchases  between  the  two  labs  should  be  actively 
pursued. 

The    Legislat-ive    Counail    recommends    that    the    Department 
of  Institutions,  investigate    means    of   consolidating 
clinical    laboratory    functions    between    the    Ga.len   and 
Warm   Springs    Hospitals    and   submit    their   findings    to 
the    43rd  Montana   Legislative   Assembly . 
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The  analyses  of  both  the  Galen  and  Warm  Springs  clinical  labora- 
tories revealed  that  neither  of  these  facilities  currently  utilize 
federal  programs  within  their  respective  operations.   The  Council 
was  advised  of  several  Department  of  Health,  Education  and  Welfare 
programs  which  offer  cash  grants  and  advisory  services  to  upgrade 
public  health  laboratory  proficiency.   The  typical  laboratory 
technician,  however,  has  neither  the  time  nor  the  ability  to  ac- 
tively seek  federal  grants. 

In  discussing  this  problem  with  the  Montana  Federal-State  Coordi- 
nator, it  was  pointed  out  that  the  Coordinator's  office,  having  a 
staff  of  two,  must  rely  on  the  administrators  of  the  various  state 
agencies  to  acquaint  themselves  with  the  provisions  of  federal 
programs  applicable  to  their  particular  operations.   The  head  of 
the  Department  of  Institutions  has  assured  the  Council  that,  in 
the  future,  he  and  the  various  institution  administrators  will 
work  more  closely  with  the  office  of  the  Federal-State  Coordinator 
to  examine  federal  programs  which  support  state  public  health 
laboratories . 


9.   Laboratory  Division  -  State  Department  of  Health  and  Environ- 
mental Sciences 

The  Laboratory  Division  of  the  recently  reorganized  Department  of 
Health  and  Environmental  Sciences  is  located  in  the  east  wing  of 
the  Cogswell  Building  within  the  State  Capitol  Complex.   In  addi- 
tion to  the  central  lab,  the  Division  supervises  two  branch  lab- 
oratories at  Kalispell  and  Billings.   The  Division's  Chemistry 
Lab  Bureau  operates  two  mobile  labs  for  testing  water  and  air 
quality  in  the  field. 

The  operations  of  the  Laboratory  Division  consist  of  specialized 
testing,  support  of  public  health  activities,  certification  of 
local  health  laboratories,  and  developmental  research. 

Specialized  testing  includes  such  activities  as  virus  diagnosis, 
tuberculosis  bacteriology,  fluorescent  antibody  absorption  testing 
for  syphilis,  and  salmonella  sterotyping.   Materials  for  testing 
(blood,  urine,  tissues)  are  sent  to  the  Laboratory  Division  from 
physicians  and  other  private  and  public  health  laboratories  where 
such  reference  work  is  beyond  the  submitter's  area  of  competence. 
Many  specialized  tests  require  unique  procedures  and  equipment 
which  are  not  used  enough  to  justify  their  expense  at  the  local 
level . 

The  Laboratory  Division  supports  activities  of  other  public  health 
labs  in  the  control  of  oommunicable  diseases  and  activities  in  en- 
vironmental sanitation  such  as  microbiological  control  of  drinking 
water  supplies,  studies'  of  air  and  water  pollution,  and  investiga- 
tion of  outbreaks  of  disease  caused  by  ingestion  of  contaminated 
food.   The  Division  alsip  assists  the  Hospital  and  Medical  Facil- 
ities Division  of  the  Department  of  Health  and  Environmental 
Sciences  with  their  inspection  program  as  it  concerns  laboratory 
facilities.   Samples  of  water,  soil,  and  air  are  sent  to  the  lab 
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by  sanitarians,  lav/  enforcement  officials  and  private  citizens. 

In  fulfilling  its  statutory  responsibilities  to  certify  private 
laboratories  and  lab  personnel  for  participation  in  Medicare  pro- 
grams, officials  of  the  Laboratory  Division  visit  laboratories 
for  inspection  and  consultation.   The  Division  also  conducts  pro- 
ficiency testing  programs  and  lectures  at  professional  meetings. 

The  goal  of  the  Laboratory  Division '  s  research  and  development 
activity  is  to  shorten  the  latent  period  from  basic  research  to 
practical  application  of  proven  laboratory  techniques.   An  example 
of  a  current  program  in  this  area  is  throat-culturing  for  strep- 
tococci as  a  means  to  eradicate  rheumatic  fever  which  causes  rheu- 
matic heart  disease. 

The  work  load  of  the  Laboratory  Division  fluctuates  seasonally  in 
that  water  sampling  activity  increases  50%  during  the  summer 
months.   Disease  control  has  similar  cyclinical  activity  as  ven- 
ereal disease  is  most  active  in  the  early  fall,  strep  throat  in 
early  fall  and  spring,  and  serology  tests  for  marriage  increase  in 
May,  June  and  December. 

The  Chemistry  Bureau  of  the  Laboratory  Division  analyzes  about 
5,0  00  samples  annually  in  conducting  inorganic  testing  of  air  and 
v;ater  for  pollution,  qualitative  tests  for  illegal  drugs  and  bar- 
bituates,  and  a  limited  examination  of  pesticides.   The  Micro- 
biology Bureau  handles  about  100,000  samples  annually  in  the  areas 
of  disease  control,  phenylketonuria  testing,  and  water  or  food 
microbiology.   The  bureau  chiefs  reviev;  all  test  results  before 
returning  them  to  submitter ' s.  Highly  specialized  tests  are  referred 
to  out-of-state  federal  labs  such  as  the  Atomic  Energy  Commission 
lab  in  Nevada,  the  Disease  Control  Center  in  Atlanta,  the  Food  and 
Drug  Lab  in  Denver  or  the  Occupational  Health  Lab  in  Salt  Lake  City. 

After  reviewing  the  operations  of  the  Laboratory  Division  of  the 
Department  of  Health  and  Environmental  Sciences,  the  Council  con- 
cluded that  the  Laboratory  Division  could  and  should  be  physically 
separated  from  the  other  administrative  programs  of  the  Department. 
In  the  Council's  opinion,  a  more  suitable  location  for  the  Depart- 
ment's laboratory  activities  would  be  on  the  campus  of  one  of  the 
units  of  the  Montana  University  System.   The  Council  does  not,  how- 
ever, contemplate  any  change  in  organizational  structure,  as  control 
over  laboratory  operations  should  continue  to  be  vested  in  the 
Board  of  Health  and  its  administrative  officers  under  the  proposed 
relocation. 

The  major  benefits  of  relocating  the  Laboratory  Division  on  a 
university  campus  are  as  follows: 

1.  The  scientific  community  is  experiencing  a  sig- 
nificant increase  in  the  importance  of  organic 
analysis  as  it  concerns  public  health  laboratory 
work.   The  Laboratory  Division  presently  has 
equipment  for  running  organic  analysis  on  drugs 
and  alcohol;  however,  the  fiscal  effort  given 
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this  program  is  minimal  and  may  require  major 
expenditure  in  the  future.   Modern  organic 
analysis  equipment  is  available  within  the 
university  system,  as  are  professionals  com- 
petent to  interpret  test  results. 

2.  A  central  laboratory  equipped  for  organic  analysis 
could  be  made  available  to  other  state  agencies 
who  could  utilize  this  laboratory  in  lieu  of  ex- 
panding their  own  operations. 

3.  While  pollution  control  programs  have  been  in 
existence  for  many  years,  this  activity  is  be- 
coming of  much  greater  importance  to  the  public 
each  year.   Adequate  pollution  control  requires 
the  supporting  services  of  a  versatile  laboratory 
capable  of  meeting  rapid  changes  in  technology 
and  pollution  identification.   For  the  state  to 
respond  to  these  changes  may  require  significant 
expenditures  for  services  and  equipment.   It  is 
possible  that  some  of  these  expenditures  may  be 
duplicated  at  the  university  level. 

4.  The  State  of  Montana  does  not  presently  have  a 
medical  school.   By  locating  the  Laboratory 
Division  on  a  university  campus,  the  lab  can 
provide  a  substitute  organization  for  the  rapid 
dissemination  of  new  methods  and  research 
findings  into  practical  application  in  Montana. 
While  the  location  of  the  Laboratory  Division 

in  Helena  does  not  prevent  this  type  of  activity, 
research  and  development  programs  have  not  been  a 
departmental  priority  in  the  past. 

5.  Much  of  the  activity  of  the  Laboratory  Division, 
especially  the  Microbiology  Bureau,  is  directed 
toward  clinical  assay  work.   Many  of  the  routine 
tests  run  could  be  contracted  to  private  labs  or 
accomplished  more  economically  using  new  computer- 
ized testing  methods  now  being  studied  at  several 
units  of  the  university  system.   This  would  free 
the  personnel  of  the  Laboratory  Division  to  con- 
centrate their  efforts  on  areas  of  overall  public 
health  and  on  reference  work.   Once  again,  this 
sort  of  program  would  require  a  well-equipped  and 
versatile  laboratory,  along  with  a  library  and 
expertise  in  supporting  areas  that  can  be  quickly 
consulted. 

6.  The  present  curriculum  offered  at  Montana's  major 
universities  is  deficient  in  pre-medical  courses 
required  to  meet  the  state's  student  exchange  ob- 
ligations to  the  WICHE  regional  compact.   The 
proposed  relocation  of  the  Laboratory  Division 
may  allow  the  host  university  to  give  a  higher 
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priority  to  pre-medical  and  related  courses 
requiring  access  to  a  clinical  laboratory. 

The  head  of  the  Department  of  Health  and  Environmental  Sciences, 
as  well  as  his  Laboratory  and  Environmental  Sciences  Division 
administrators,  have  testified  before  the  Council  that,  in  their 
opinion,  a  relocation  of  the  Laboratory  Division  would  greatly 
impair  the  effectiveness  of  the  entire  department.   The  admin- 
istrators felt  that  interchange  between  laboratory  technicians 
and  related  enforcement  or  regulatory  officers  is  crucial  to  the 
discharge  of  their  statutory  responsibilities.   This  "team"  ap- 
proach would  be  severely  hampered  if  the  Laboratory  Division  was 
located  in  a  city  other  than  Helena.   Other  arguments  made  against 
the  proposed  arrangement  include: 

1.  The  Department  has  made  plans  to  correct  deficiencies 
in  organic  analysis.   A  federal  grant  was  obtained  to 
provide  a  program  of  breath-alcohol  analysis  required 
under  the  implied  consent  law.   A  grant  application 
is  currently  being  processed  to  fund  analysis  for 
pesticide  residues.   Other  equipment  will  be  obtained 
for  organic  analysis  as  its  purchase  is  justified  by 
anticipated  use.   The  need  for  some  such  equipment 

is  minimized  through  the  Department's  ability  to  refer 
analyses  to  federal  laboratories  at  no  charge  to  the 
state. 

2.  The  versatility  required  for  environmental  control 
laboratory  support  is  being  acquired  as  rapidly  as 
financing  allows.   The  Department  questions  whether 
Montana  universities  are  in  a  position  to  furnish 
services  required  without  added  expense. 

3.  Universities  specialize  in  basic  rather  than 
applied  sciences.   Much  information  on  spec- 
ialized procedures  using  atomic  absorption 
and  gas  chromatography  comes  from  companies 
making  these  instruments.   Some  valuable  infor- 
mation is  provided  by  universities,  but  this  is 
usually  in  published  form  and  readily  available 
in  Helena. 

4.  The  Laboratory  Division  is  merely  ancillary  to  the 
administrative  decision-making  process  and  is  not 
a  line  function.   The  case  for  placing  the  lab 
function  apart  from  enforcement  would  better  apply 
to  the  Crime  Control  Laboratory,  where  test  results 
should  be  available  to  defense  and  prosecution 
alike.   The  law  enforcement  activity  of  the  Depart- 
ment of  Health  and  Environmental  Sciences  is  not 
this  direct,  as  the  Department  serves  as  a  quasi- 
judicial  body  and  conducts  hearings  of  its  own. 

5.  The  Department  of  Health  and  Environmental  Sciences 
presently  employs  laboratory  technicians  and  other 
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supervisors  who  have  had  extensive  training 
in  public  health  work  and  who  possess  a  great 
deal  of  expertise  in  laboratory  work.   If  the 
Laboratory  Division  were  to  be  relocated, 
some  of  these  professionals  may  resign  their 
positions . 

The  basic  questions  surrounding  the  proposal  appear  to  be: 

1.  Should  laboratory  analytical  services  be  separate 
and  apart  from  the  regulatory  and  enforcement 
officials  who  must  act  on  the  basis  of  information 
generated  in  the  laboratory? 

2.  Does  the  Montana  University  System  possess  the 
expertise  and  other  resources  required  to  comple- 
ment the  goals  and  objectives  of  the  Laboratory 
Division  of  the  Department  of  Health  and  Environ- 
mental Sciences? 

3.  If  one  answers  questions  1  and  2  in  the  affirmative, 
would  the  benefits  of  the  arrangement  outweigh  the 
loss  of  inter-agency  communication  inherent  in  iso- 
lating one  division  of  a  state  department? 

After  having  examined  evidence  presented  both  for  and  against  the 
proposal,  the  Council  concludes  that  the  placement  of  the  Labora- 
tory Division  of  the  Department  of  Health  and  Environmental  Sci- 
ences in  a  university  setting  is  the  better  long-term  solution  to 
providing  versatile,  efficient  support  to  medical  and  health- 
oriented  state  activities.   The  Council  respects  the  concern  of 
department  administrators  as  to  possible  short-run  disadvantages 
of  the  relocation  on  other  department  programs;  however,  it  is 
the  Council's  opinion  that  the  arrangement  will  eventually  afford 
the  department  more  flexibility  and  efficiency  in  fulfilling 
their  statutory  responsibilities. 

The    Legislative    Council    recommends    that    the    Laboratory 
Division   of   the    Department    of  Health   and   Environmental 
Sciences    be    relocated   on    the    campus    of  one    of   the    units 
of   the   Montana    University    System. 

That  if  such  a  relocation  is  effected,  the  Criminal 
Investigation  Laboratory  be  integrated  into  any  new 
facility    acquired   to    house    the    Laboratory    Division. 


MISCELLANEOUS  STATE  AGENCY  LABORATORIES 

^°'   Materials  Testing  Division  -  State  Highway  Department 

The  Materials  Testing  Division  of  the  State  Highway  Department  i- 
the  largest  state-operated  laboratory,  both  in  terms  of  physical 
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space  occupied  and  size  of  personnel.   The  central  testing  lab  is 
located  in  the  east  wing  of  the  Cogswell  Building  in  the  State 
Capitol  Complex;  however,  the  central  lab  administers  85  mobile 
laboratory  units  which  are  assigned  to  active  state  highway  con- 
struction projects. 

The  Materials  Testing  Division  employs  76  persons  and  is  respon- 
sible for  the  inspection  and  detailed  physical  testing  of  all 
materials  used  in  highway  construction.   The  lab  receives  and 
tests  samples  of  such  item.s  as  paint,  asphalt,  gasoline,  cement, 
wood,  and  metal.   The  division  must  certify  to  the  Bureau  of 
Public  Roads  upon  the  completion  of  each  project  that  the  materials 
used  in  that  project  meet  the  specifications  of  the  contract  and 
of  various  state  and  federal  standards.   The  core-drilling  section 
of  the  division  consists  of  geologists  and  engineers  who  take 
samples  of  soil,  subsoil  and  rock  formations  in  order  to  determine 
material  available  for  construction.   This  core-drillirg  informa- 
tion aids  designers  in  locating  a  highway  according  to   ater  move- 
ment, foundation  material  and  rock  formations. 

In  addition  to  supporting  the  Highway  Department's  construction 
program,  the  laboratory  is  also  utilized  by  the  Pre-Construction 
and  Maintenance  programs. 

11.   Analytical  Laboratory  Division  -  Montana  Bureau  of  Mines  and 
Geology 

The  Bureau  of  Mines  laboratory  is  operated  in  conjunction  with  the 
Montana  College  of  Mineral  Science  &  Technology  and  is  located  on 
that  university's  campus  in  Butte.   One  of  this  laboratory's 
state  functions  is  the  analysis  of  coal  mined  in  Montana  to  de- 
termine its  taxable  BTU  rating.   Samples  of  commercially-mined 
coal  are  sent  for  analysis  by  various  strip  mine  operators  and 
fees  are  charged  based  on  the  approximate  costs  of  testing.   The 
Bureau  of  Mines  and  Geology  laboratory  is  the  only  state  lab  set 
up  to  run  geochemical  tests  on  coal.   In  addition  to  coal  testing, 
the  Bureau  lab  also  conducts  geochemical  tests  on  soil  and  water 
to  determine  their  mineral  content. 


12 .   Fish  and  Wildlife  Laboratory  -  Bozeman 

This  laboratory  is  located  in  the  Fish  and  Game  Building  on  the 
Montana  State  University  campus.   Organizationally,  the  lab  is 
under  the  Wildlife  Management  Division  of  the  State  Department  of 
Fish  and  Game.   The  function  of  the  Fish  and  VJildlife  Laboratory 
is  to  perform  post-mortem  examinations  on  fish  and  wildlife  to 
determine  their  feeding  habits  and  main  grazing  habitats.   The  lab 
utilizes  the  facilities  of  the  Department  of  Livestock  Diagnostic 
Laboratory  located  nearby  in  conducting  post-mortems  of  large 
wildlife  species.   Fish  and  Game  Department  personnel  utilize  the 
data  supplied  by  the  Fish  and  Wildlife  Lab  in  combination  with 
other  data  in  making  decisions  and  recommendations  concerning 
management  of  particular  species. 
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13.   Criminal  Investigation  Laboratory  -  Missoula 

The  Criminal  Investigation  Laboratory,  also  known  as  the  State 
Crime  Laboratory,  is  a  part  of  the  Criminal  Investigation  Division 
of  the  Department  of  Law  Enforcement  and  Public  Safety  under  the 
supervision  of  the  Attorney  General.   The  lab  analyzes  drug  samples 
submitted  by  federal,  state  and  local  law  enforcement  agencies  to 
determine  the  presence  of  one  or  more  of  144  controlled  substances 
(i.e.  marijuana,  heroin,  amphetamines,  etc.).   Tests  requiring 
organic  analysis  are  conducted  on  the  University  of  Montana  campus 
utilizing  the  staff  and  equipment  of  the  university's  chemistry 
and  pharmacy  departments. 

Test  results  are  confidential  and  are  made  available  only  to  the 
submitting  law  enforcement  agency.   Summaries  of  test  results 
are  also  made  available  to  the  State  Attorney  General.   Enforce- 
ment officials  use  the  test  results  to  make  decisions  as  to 
whether  or  not  a  drug  offense  has  been  committed. 


-425- 


APPENDIX  A 


BILL  NO. 

INTRODUCED  BY 


3-806 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  3-806, 
R.C.M.  194  7,  TO  ALLOW  THE  MONTANA  GRAIN  INSPECTION  LABORATORY, 
BOZEMAN,  TO  CONTRACT  WITH  THE  DEPARTMENT  OF  AGRICULTURE  TO 
COLLECT  SEED  SAMPLES  FOR  ANALYSIS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  3-806,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"3-806.   Employment  and  payment  of  inspection  agents.   The 
director  of  the  Montana  grain  inspection  laboratory,  under  the 
direction  of  the  director  of  the  Montana  agricultural  experiment 
station,  may  employ,  or  contract  with  the  department  of  agricul- 
ture 9«eh-agents-as-a3fe-deeffied-neees9a3fy  to  each  year  inspect, 
sample  and  make  analysis  of  any  agricultural  seed  on  sale  in  the 
state  for  seeding  purposes  within  the  state,  and  the  saia3?ie9-aftel 
necessary  expenses  of  employing  or  contracting  for  such  agents, 
together  with  the  cost  of  publishing  the  findings  of  such  inspec- 
tions and  analyses,  shall  be  paid  out  of  moneys  appropriated  for 
the  Montana  grain  inspection  laboratory,  of  the  Montana  agricultur- 
al experiment  station." 
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APPENDIX  B 


BILL  NO. 

INTRODUCED  BY 


3-512 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  AMENDING  SECTION  3-512, 
R.C.M.  194  7,  REGARDING  PROTEIN  TESTS  OF  ALL  I-7HEAT  DELIVERED  TO 
GRAIN  WAREHOUSEMEN— MANNER  OF  MAKING  TEST— RESULT--FEE  .  " 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  3-512,  R.C.M.  1947,  is  amended  to  read 
as  follov;s: 

"3-512.   Protein  test  to  be  made  of  all  wheat  delivered 
grain  warehousemen — manner  of  making  test — result — fee.   Each 
public  grain  warehouseman  as  defined  by  the  laws  of  the  state 
shall  take  a  sample  from  each  load  of  wheat  delivered  to  his  ware- 
house and  preserve  such  sample  in  an  air-tight  container  with  the 
owner's  name  thereon.   As  hauling  is  completed  by  each  owner  the 
several  samples  taken  from  all  the  loads  of  any  one  owner  shall  be 
mixed  thoroughly  together,  except  that  high,  medium,  or  low  protein 
wheat  from  the  same  owner  or  wheat  of  different  types,  varieties 
or  grades  shall  be  segregated  and  separate  containers  provided  for 
each.   A  one-pint  portion  of  the  composite  sample  shall  be  submitted 
to  the  state  grain  laboratory  at  Great  Falls7-Ha3fiowfe.©n--©r-B©zeman 
and  the  balance  shall  be  held  in  the  owner's  container.   In  the 
event  of  dissatisfaction  on  the  part  of  warehousemen  or  owner  either 
party  shall  have  the  right  to  a  final  appeal  to  the  state  laboratory. 

In  case  of  an  appeal  a  one-pint  portion  of  the  remainder  of 
the  owner's  sample  shall  again  be  submitted  to  the  state  labora- 
tory v/ith  a  statement  of  facts  of  the  appeal  and  a  final  test  in 
duplicate  shall  be  made  by  the  laboratory.   The  certificate  of  the 
state  laboratory  of  such  test  shall  be  final  and  binding  upon  both 
parties  in  establishing  the  basis  of  the  price  paid  by  the  ware- 
houseman.  A  fee  o*-fi*ty-cen-hs--($6T5e>7-for  commensurate  with  the 
cost  of  each  protein  test  may  shall  be  made,  to  be  deducted  and 
paid  at  the  time  of  final  settlement;  provided,  however,  upon 
written  request  of  owner,  no  protein  test  need  be  made  upon  said 
owner's  wheat." 
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RECOMMENDATIONS 


The  Montana  Legislacive  Council  recommends : 

1.  That    this    interim   committee    be    retained  for   an 
additional    biennium. 

2.  That   a   petitions    signed   by    10%    of   the    registered 
voters    residing  within   the    boundaries   of  a  proposed 
water   conservancy   district ^    be    submitted   to    the 
Board  of  Natural   Resources   and  Conservation  prior 

to    the    consideration   by   said  Board  of  any   preliminary 
conservancy   district   studies. 

That    the    costs    of  all   preliminary    and   feasibility 
studies   be    considered  as    costs   of  constructing    the 
approved  project   and   included   in   repayment   schsdules. 

3.  That   a   critique   be   formulated  for   each   active   project 
and  also    those    inactive   projects    in   which    title    to 
land  is    vested  with   the    Water   Resources   Division. 
Such   critiques    should   include: 

(a)  Total   state    investment   in    the   original 
construction   of   the   project. 

(b)  Total    state   investment   recovered   to 
date    through   sale   of  water   and  value 
of  unsold  water   reserves . 

(c)  Historical    listing   of  state   expenditures 
for  project   operation   and  maintenance 
and  related  repayment    to   date. 

(d)  Description  of  state-owned  real  or  personal 
property  attached  to  the  project^  including 
water   rights^    if  any. 

(e)  A   multi-use   economic   analysis    to    d.etermine 
the   viability   of   the   state's    interest   in 
each  project. 

4.  That  the  water  marketing  and  water  purchase  contracts 
be  revised  so  as  to  allow  flexibility  in  future  rate- 
setting  procedures . 

5.  Thatj    coincidental    with    individual   project    critiques^ 
the    Water  Resources   Division   give    immediate    consider- 
ation   to   installation   of  adequate   measuring   devices 
where   needed. 

6.  That    the    costs    of  installing   measuring   devices ,    net    of 
any   federal   assistance^    be   borne   by    the   project    if  such 
installation   is   for   the   primary   benefit   of   the   project . 
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7.  That    the   Board  of  Natural   Resources   set   up   capital 
accounts   for   each  project    that   are   open-end  in 
nature   evidenced  by   a  promissory   note   and   to   be 
set   on   reasonable   payments   based  on    the   assooia- 
tion's    ability    to    repay. 

8.  That  for  any    capital    improvements   on   projects   for 
which   bids   must   be    let^    if   the   bid  of   the    lowest 
responsible   bidder   exceeds    the   project   engineer  ' s 
original    estimate   by   more    than    5%^    the   approval 

of   the   project   user   association   be   obtained  before 
any    bid   is    accepted. 

9.  That   the    engineering  bureau   of  the    Water  Resources 
Division   conduct  periodic   inspections    of  each   active 
project   and   report    on    the    adequacy    of  system   main- 
tenance.     Such   inspections    should  include   verifica- 
tion  cf  distribution   reports   and  servicing   of 
measurement   devices . 

Thatj    in   conjunction  with    the    implementation   of 
the    statewide   budgeting   and  accounting   system,    the 
Central   Services   Division   of   the   Department   of  Nat- 
ural  Resources   and  Conservation   develop   a   system   of 
cost   accounting  which   would  allocate   all   overhead 
or   ind.irect  project   costs    to   individual   project 
accounts .      Such   indirect   costs   would  include,    but 
would  not   be    limited   to,    all   administrative,    engin- 
eering  and  bookkeeping   expenses   which  were   attrib- 
utable  either   in  whole   or   in  part    to    the   Department ' s 
involvement   in  project   operations . 

That   each  water   user   association   be   furnished  an 
annual   statement   of  all   direct   and   indirect   costs 
incurred  by    the   Department   of  Natural   Resources   end 
Conservation   and   allocated    to    such   project    during 
the   preceding   budget   year. 

That    the    repayment    of  all    direct   and  indirect    0    Si   M 
costs    incurred  by    the    state    be    included   in    the 
project   operation   and  maintenance   budget  for   the 
ensuing   year. 

10.  That  a  constitutional  amendment  be  proposed  to  the 
4Srd  Montana  Legislative  Assembly  deleting  Article 
11,    Section    28   of   the   Montana    Constitution   of   1972. 

11.  That    the    Board  of  Natural   Resources   and   Conservation 
be   empowered   to   sell,    transfer,    abandon   or   otherwise 
dispose   of  any   project   rights-of-way ,    easements   cr 
other  property    when   it   determines    that    the    same    is 
no    longer   needed   for   any    state   purposes.       Specific 
options   which   should   be   available    to    the   Board  would 
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inolude^    but   would   not   be    limited    to: 

(1)  Retain    title    to    the    pro j eat . 

(2)  Release    title    to   pro^eot    through: 

(a)  Sale   of  project   at  public   auction. 

(b)  Sale    of  project    directly    to 
authorized  user   association. 

(3)  Transfer   of  project    title    to    State 
Department   of  Lands. 
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HOUSE  RESOLUTION  NO.  32  w 

> 

w 


A  RESOLUTION  OF  T?IE  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF 
MONTANA  DIRECTING  THE  LEGISLATIVE  COUNCIL  TO  STUDY,  IN  DETAIL, 
ALL  ASPECTS  OF  THE  MONTANA  WATER  RESOURCES  BOARD. 


WHEREAS,  the  Water  Resources  Board  has  many  varied  and 
complex  functions  and  duties ,  and 

WHEREAS,  the  Water  Resources  Board  requires  a  large  appro- 
priation for  its  operation,  and 

WHEREAS,  the  operations  of  the  Water  Resources  Hot  d  re- 
quiring such  an  appropriation  should  be  fully  understc  ^ 1  by  all 
people  affected. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  study  all  phases  of  operation 
of  the  Water  Resources  Board. 

BE  IT  FURTHER  RESOLVED,  that  the  study  include  reviewing 
and  evaluating  the  plans  and  policies  of  the  Water  Resources 
Board. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  use  the 
services  of  the  legislative  auditor  and  the  legislative  audit 
committee. 

BE  IT  FURTHER  RESOLVED,  that  the  study  include  reviewing  all 
water  projects  of  the  Board  and  evaluate  the  policies  with  regard 
to  each  project. 

BE  IT  FURTHER  RESOLVED,  that  a  detailed  analysis  be  made  of 
the  costs  of  the  operation  and  maintenance  of  each  of  the  projects 
of  the  Board. 

BE  IT  FURTHER  RESOLVED,  that  the  study  determine  if  proper 
operation,  and  maintenance  charges  are  being  made  on  the  projects. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  coxoncil  reviev/ 
the  legal  aspects  of  relinquishing  projects  to  water  users  and 
request  the  cooperation  and  assistance  of  the  Attorney  General 
in  making  legal  determinations  of  the  relinquishment  of  said 
projects. 

BE  IT  FURTHER  RESOLVED,  that  the  study  be  conducted  in  a 
comprehensive  and  complete  way  in  order  that  the  public  and 
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members  of  the  legislative  assembly  be  better  informed  as  to  all 
functions  of  the  Water  Resources  Board. 

BE  IT  FURTHER  RESOLVED,  that  copies  of  this  resolution  be 
sent  by  the  chief  clerk  of  the  House  of  Representatives  to  the 
Honorable  Robert  Woodahl,  Attorney  General  of  the  state  of  Mon- 
tana, the  Legislative  Auditor,  and  the  Executive  Director  of  the 
Legislative  Council. 
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SUMMARY 

It  is  not  difficult  to  trace  the  development  of  Montana  stat^^ 
government's  involvement  in  water  resource  management  over  tJie 
past  thirty-five  years.   A  more  difficult  task  is  to  identif  - 
a  single  state  policv  applicable  to  all  the  administrative 
responsibilities  which  have  been  assigned  to  various  executive 
agencies  over  the  same  period.   It  is  timely,  hov/ever ,  that 
both  the  executive  and  legislative  branches  take  time  to  evalu- 
ate state  policy  with  regard  to  the  management  of  water  in 
Montana,  as  regional  and  national  forces  are  currently  neces- 
sitating nrompt  action  in  this  regard. 

Beginning  with  the  "dust  bowl"  era  of  the  1930 's,  Montana  and 
other  western  states  have  attempted  to  formulate  pol ' cies  for 
the  development  of  their  water  resources  v/hich  met  pr .  irities 
set  locally  and  at  regional  and  national  levels.   Duri ig  the 
period  1935  through  1945,  priorities  for  water  use  in  ''•'ontana 
centered  around  agricultural  development.   A  sometimes  irrecon- 
cilable national  goal  during  this  period  v/as  the  alleviation  of 
chronic  unemployment  through  public  works  projects.   As  a  result 
of  federal/state  water  development  activities  in  this  early 
period,  numerous  conservation  projects  were  constructed  around 
Montana  for  the  benefit  of  various  economically  depressed  areas. 
These  projects  have  since  been  operated  under  the  continuous 
stewardship  of  a  state  agency:   the  State  Water  Conservation 
Board  (1935-1967);  the  Montana  Water  Resources  Board  (1967-1971); 
and  the  Water  Resources  Division  of  the  State  Department  of 
Natural  Resources  and  Conservation. 

Concurrent  V7ith  the  administration  of  individual  conservation 
projects  aimed  at  enhancing  agricultural  development,  other  local 
conditions  have  forced  a  broadened  concept  of  water  resources 
management  in  Montana.   Locally,  increased  demands  upon  available 
water  supplies  for  recreation,  flood  control,  municipal  and  in- 
dustrial uses  make  management  considerations  much  more  complicated 
than  in  the  past.   Management  has  been  made  even  more  difficult 
by  the  demands  of  southwestern  states  for  a  share  of  the  so-called 
"surplus"  water  owned  by  their  neighbors  to  the  north,  including 
Montana. 

The  changing  attitudes  toward  water  use  in  Montana  have  been 
evident  in  all  branches  of  state  government.   As  a  single-purpose 
resource,  legislative  guidance  and  executive  administration  were 
primarily  a  matter  of  protecting  individual  water  rights  and  de- 
veloping projects  which  were  economically  sound  from  an  agri- 
cultural standpoint.   The  judicial  branch,  on  the  other  hand. 


n 

continues  to  have  the  more  difficult  role  as  arbiter  in  disputes  o 

between  holders  of  water  rights  on  streams  whose  available  waters 
have  been  grossly  over-appropriated.  21 

VJith  the  advent  of  water  as  a  multi-purpose  resource,  the  roles  ;^ 

of  Montana's  legislative  and  executive  branches  have  become  more 
sophisticated  in  nature.   Executive  agencies  such  as  the  Department 


-438- 


of  Health  and  Environmental  Sciences  and  the  Fish  and  Game  De- 
partment, which  before  had  only  a  cursory  interest  in  water,  are 
now  deeply  involved  in  water  management  and  administration.   For 
the  Montana  Legislature,  the  transition  has  been  effected  by 
conflicts  between  various  constituent  groups,  each  claiming  pri- 
orities for  the  "beneficial  use"  of  Montana  water.   In  an  attemot 
to  reconcile  these  grouns,  and  in  response  to  passage  of  the 
Colorado  River  Act,  the  legislature  passed  the  Water  Resources 
Act  in  1967  and  the  Water  Conservancy  District  Act  in  1969. 
These  two  pieces  of  legislation  were  aimed  at  the  orderly  develop- 
ment of  state  water  for  use  by  beneficial  interests  both  in 
Montana  and  in  neighboring  states.   The  responsibility  for  ad- 
ministering the  two  acts  was  given  to  the  Water  Resources  Board, 
in  addition  to  their  duties  relative  to  individual  water  con- 
servation projects.   Both  acts  gave  the  Water  Resources  Board 
quasi- judicial  powers  in  developing  the  State  Water  Plan  and 
determining  the  feasibility  of  proposed  water  conservancy 
districts . 

The  Council's  study  of  the  Montana  Water  Resources  Board  coincided 
with  two  other  reviews  of  the  agency  and  its  administration  done 
by  the  Commission  on  Executive  Reorganization  and  the  Legislative 
Auditor.   The  Commission  on  Executive  Reorganization  concluded 
that  the  Water  Resources  Board,  meeting  only  every  other  month, 
spent  most  of  its  time  reviewing  the  administrative  activities 
of  its  staff.   The  Commission  also  found  that  while  the  Board 
had  many  legitimate  quasi- judicial  and  quasi-legislative  powers, 
they  very  seldom  exercised  these  powers.   As  a  result  of  their 
study,  the  Commission  on  Executive  Reorganization  recommended 
that  the  Water  Resources  Board  be  abolished  and  its  functions 
transferred  to  a  multi-agency  Department  of  Natural  Resources 
and  Conservation.   A  five-member  Board  of  Natural  Resources  and 
Conservation  and  a  corresponding  administrative  department  were 
created  under  the  Executive  Reorganization  Act  of  1971. 

The  Legislative  Auditor  conducted  an  in-depth  review  of  the  ac- 
tivities of  the  Montana  Water  Resources  Board  through  June  30, 
1970.   A  copy  of  the  auditor's  findings  was  mailed  to  all  legis- 
lators in  the  fall  of  1971.   The  Legislative  Auditor's  report 
contained  nineteen  major  and  fifty-two  other  recommendations  for 
improving  Water  Resource  Board  operating  practices.   iMost  of 
these  recommendations  dealt  with  accounting  practices  in  use  by 
the  agency  at  the  time  of  examination.   The  auditor's  staff 
also  made  on-site  inspections  of  a  selected  group  of  water 
board  projects  and  interviewed  officials  of  various  water  user 
associations . 

The  Council  has  reviewed  the  Legislative  Auditor's  report  in 
detail  and  has  discussed  the  recommendations  contained  therein 
v;ith  the  administrative  officials  of  both  the  Department  of 
Natural  Resources  and  Conservation  and  its  predecessor,  the  Water 
Resources  Board.   These  officials  have  assured  the  Council  that 
action  is  being  taken  to  implement  all  recommendations  made  by 
the  Legislative  Auditor.   One  exception  was  the  auditor's  recom- 
mendation that  the  Water  Resources  Board  seek  legislation  to 
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delete  statutes  relating  to  the  Board's  Earnarked  Revenue  Fund 
Account  and  finance  their  operations  wholly  out  of  the  State 
General  Fund.   The  Water  Resources  Board  considered  this  recom- 
mendation and  voted  to  continue  utilizing  a  combination  of  ear- 
marked and  general  funding. 

At  this  time,  the  Council  makes  no  recommendations  relative  to 
the  organization  of  the  Water  Resources  Division  of  the  Depart- 
ment of  Natural  Resources  and  Conservation.   As  of  the  writing 
of  this  report,  the  Department  of  Natural  Resources  and  Con- 
servation was  still  in  the  process  of  implementing  their  reor- 
ganization plan.   Any  efficiencies  arising  from  reorganization 
of  the  Water  Resources  Board  will  not  become  evident  until  the 
new  Board  and  its  administrative  division  heads  are  able  to 
formulate  operational  plans  or  until  personnel  deemed  to  be  un- 
necessary are  deleted  through  attrition. 

The  Council's  study  of  vjater  Resources  Board  projects  -onsisted 
of  a  determination  of  the  state's  investment  in  each  cctive  and 
inactive  project  and  a  comparison  of  this  information  with  cor- 
responding revenues  received  and  receivable  for  each  project. 
This  financial  data  was  used  as  background  for  topical  dis- 
cussions with  representatives  of  the  Water  Resources  Board  and 
various  water  user  associations.   Based  on  this  review,  and  in- 
formation supplied  by  the  Legislative  Auditor,  the  Council  makes 
the  following  observations  with  regard  to  the  current  status  of 
Water  Resources  Board  projects: 

1.  The  feasibility  of  constructing  many  projects  was 
based  on  unreliable  financial  information.   As  a 
consequence,  additional  water  must  be  sold  on  most 
projects  in  order  to  recover  the  state's  invest- 
ment. 

2.  While  several  state  statutes  require  that  Water 
Resources  Board  projects  be  operated  in  a  self- 
sustaining  manner,  few  projects  have  met  this 
requirement. 

3.  The  State  of  Montana  has  retained  interest  in 
inactive  project  lands  even  though  the  project 
is  of  no  apparent  value  to  the  state  nor  rep- 
resented by  an  association  of  users. 

4.  Most  current  water  marketing  contracts  with  user 
associations  and  many  water  purchase  agreem.ents 
have  been  in  default  for  the  past  25  to  30  years. 

The  Council  has  found  that  State  General  Fund  appropriations  have 
been  used  to  subsidize  operations  and  maintenance  of  forty-three 
projects  in  recent  years.   In  the  absence  of  any  comprehensive 
cost-benefit  studies,  however,  the  Council  was  unable  to  determine 
whether  such  subsidies  were  justified  in  the  public  interest.   The 
recommendations  contained  in  this  report,  as  v/ell  as  those 
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appearing  in  the  Legislative  Auditor's  examination  report,  are 
intended  to  protect  the  state's  interests  in  water  projects  and 
to  provide  the  legislature  with  information  needed  to  make  viable 
judgments  as  to  future  financing  of  project  operations. 

Due  to  the  fact  that  the  administration  of  Montana  water  law  is 
nov/  undergoing  reorganization,  and  administrative  improvements 
recommended  by  the  Legislative  Auditor  are  in  the  early  stages 
of  implementation,  the  Council  feels  that  continued  legislative 
review  of  orogress  in  these  areas  is  necessary. 

The   Legislative    Council    veoommends    that    this    interim 
committee    be    retained   for   an   additional    biennium. 


DEVELOPMENT  OF  THE  STATE 'S  ROLE  IN 
WATER  MANAGEMENT 

1892-1935 

CAREY  LAND  ACT  BOARD 

With  the  advent  of  railroad  transportation  in  the  West,  families 
from  eastern  states  began  moving  into  previously  uninhabited 
areas  of  Montana.   As  many  of  these  areas  lacked  sufficient 
water  to  support  agriculture,  homesteaders  in  Montana  and  other 
western  states  petitioned  the  United  States  Congress  for  aid  in 
obtaining  irrigation  projects  for  their  lands.   Washington  re- 
sponded by  passing  the  Carey  Act  in  1894  which  granted  one 
million  acres  of  land  to  Montana  and  other  western  states  on 
the  condition  that  each  state  provide  for  irrigating  the  lands 
granted. 

To  comply  with  the  federal  Carey  Act,  the  1895  Montana  Legislative 
Assembly  created  an  Arid  Land  Commission,  which  subsequently 
became  the  Carey  Land  Act  Board  through  legislative  amendment  in 
1903.   This  board,  composed  of  the  Governor,  Secretary  of  State 
and  the  Attorney  General,  surveyed  and  later  constructed  irriga- 
tion projects  on  federal  lands  granted  under  the  Carey  Act. 
These  projects  made  it  possible  to  enter  and  develop  land  which 
had  previously  been  unfit  for  settlement.   Sections  1966-1995, 
R.C.M.  1921,  allowed  the  Carey  Land  Act  Board  to  lease  or  trans- 
fer title  to  completed  projects  to  persons  residing  in  the  project 
area.   There  is  no  reliable  information  as  to  how  many  irriga- 
tion projects  were  undertaken  by  the  Carey  Land  Act  Board  during 
this  period;  however,  it  is  estimated  that  some  150  surveys  or 
investigations  were  made,  of  which  about  45  resulted  in  subsequent 
construction. 


1935-1967 

WATER  CONSERVATION  BOARD 

The  nationwide  depression  of  19  33  coincided  with  severe  drought 
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conditions  in  Montana  which  threatened  to  destroy  the  state's 
farming  and  livestock  industries.   Montana  Governor  Cooney  re- 
quested that  Montana  be  granted  funds  from  the  Federal  Public 
Works  Administration  Program  in  order  to  build  needed  water  con- 
servation projects  while  at  the  same  time  easing  the  dire  unem- 
ployment situation  existing  throughout  the  state.   President 
Roosevelt  assured  Governor  Cooney  that  if  Montana  would  create 
a  central  state  agency  through  which  the  federal  government  could 
buy  revenue  bonds,  the  Public  Works  Administration  vrould  finance 
a  state  v/ater  conservation  program  to  the  extent  of  $5  million. 

The  Montana  Legislature  immediately  began  work  on  legislation  to 
comply  with  these  federal  conditions.   In  1933,  a  special  session 
passed  House  Bill  39,  which  ^^7as  amended  in  1935  as  the  State 
Water  Conservation  Board  Act.   This  act  declared  as  its  purpose 
the  encouragement  of  public  works  and  the  reduction  cf  unemploy- 
ment in  the  interest  of  national  recovery.   It  require/'  the  con- 
struction of  a  system  of  works  for  the  conservation,  duvelopm.ent , 
storage,  distribution  and  utilization  of  water.   The  act  stated 
that  the  funding  of  projects  constructed  would  be  by  state  or 
federal  grants,  state  appropriation,  sale  of  revenue  bonds,  or 
through  a  combination  of  these  methods.   The  Water  Conservation 
Board  was  given  authority  to  file  on  all  unappropriated  waters 
of  the  state  and  the  right  of  eminent  domain  to  acquire  lands 
needed  for  projects. 

Most  all  water  storage  or  distribution  projects  currently  ad- 
ministered by  the  state  were  constructed  under  the  provisions  of 
the  Water  Conservation  Board  Act  during  the  3  3-year  existence  of 
the  Water  Conservation  Board.   Present  problems  in  managing 
these  projects  noted  by  the  Council  during  the  course  of  this 
study  originated  out  of  the  methods  used  for  project  investiga- 
tion, finance  and  construction  during  this  period.   The  federal- 
state  partnership  created  by  the  Water  Conservation  Board  Act 
brought  with  it  many  federal  restrictions  and  conditions  which, 
at  times,  were  in  conflict  with  the  objectives  of  the  Montana 
administrations.   Some  cases  where  this  conflict  resulted  in 
project  inefficiencies  were: 

1.  The  depressed  economic  situation  nationv/ide 
prompted  the  Public  Works  Administration  to  set 
deadlines  for  local  project  applications.   The 
Water  Conservation  Board  was  consequently 
forced  to  make  decisions  as  to  project  priorities 
based  on  incomplete  surveys. 

2.  The  main  objective  of  the  Public  Works  Admin- 
istration was  to  alleviate  chronic  unemploy-  ^ 
ment  in  various  localities  around  the  country.  g 
The  Water  Conservation  Board,  while  equally  3 
desirous  of  immediate  economic  improvement  in  v^ 
Montana,  felt  that  well-designed  water  delivery  c 
systems  could  best  stabilize  Montana's  agricul-  .^ 
tural  economy  both  in  meeting  the  immediate  "^ 
situation  and  for  the  future.   Consequently, 
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many  projects  deemed  unfeasible  by  the  Board 
received  allocation  of  federal  funds  because 
of  their  location  in  areas  of  heavy  unemploy- 
ment.  Sometimes,  the  Board  would  not  receive 
notice  of  these  project  grants  until  they 
v;ere  announced  by  the  Congressional  Delega- 
tion. 

3.  Planners  in  Washington  were  ignorant  of  geo- 
graphic conditions  on  the  proposed  project 
sites  and  tended  to  set  unrealistic  dates 
for  starting  construction.   As  a  result,  the 
Water  Conservation  Board  was  often  caught 
short  of  matching  state  funds  needed  to  enter 
into  construction  contracts.   This  caused 
costly  delays  of  payments  to  contractors  and 
expensive  change-orders  during  construction. 

4.  Federal  agencies  required  that  projects  furnish 
only  supplemental  water  to  existing  distribution 
systems.   This  requirement  had  a  major  effect  on 
state  costs  in  that  few  adequate  distribution 
systems  then  existed  in  Montana.   Projects  meet- 
ing this  federal  criteria  benefited  only  a  small 
land  area  and  required  ongoing  state  expenditures 
to  build  delivery  systems  which  would  supply 
users  not  able  to  utilize  supplemental  water. 

5.  As  a  prerequisite  to  obtaining  federal  grants, 
the  Water  Conservation  Board  had  to  obtain  ad- 
vance water  purchase  contracts  from  individuals 
residing  in  the  area  of  the  proposed  project. 
Desiring  to  demonstrate  the  project  to  be  fis- 
cally feasible,  many  individuals  signed  water 
purchase  contracts  who  had  no  need  for  water 
and  no  intention  to  purchase  it.   Consequently, 
the  water  user  rates  and  period  of  repayment 
were  based  upon  an  unrealistic  number  of  users 
and  anticipated  revenues  did  not  materialize. 

The  foregoing  problems  encountered  by  the  Water  Conservation 
Board  in  constructing  water  projects  bear  directly  on  some  of 
the  inefficiencies  noted  by  both  the  Council  and  the  Legisla- 
tive Auditor  in  reviev/ing  the  operations  of  the  Water  Resources 
Board.   This  point  v;ill  be  discussed  more  fully  within  other 
sections  of  this  report. 

Although  the  bulk  of  state  involvement  in  water  resources  ad- 
ministration during  the  period  19  35-1967  centered  around  the 
construction  of  v/ater  conservation  projects,  the  legislature 
did  delegate  two  major  water- related  responsibilities  to  the 
VJater  Conservation  Board  during  this  time,  namely  the  State 
Electrification  Authority  and  the  State  Planning  Board. 
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The  1935  Montana  Legislative  Assembly  created  the  State  Elec- 
trification Authority  and  named  the  State  Water  Conservation 
Board  as  the  authority.   The  purpose  of  this  legislation  was 
to  allow  the  Water  Conservation  Board  to  aid  in  the  construc- 
tion of  rural  electrification  projects.   In  practice,  Water 
Conservation  Board  oarticipation  in  this  program  consisted  of 
providing  engineering  and  consulting  services  to  electrifica- 
tion projects  constructed  with  loans  granted  by  the  Rural 
Electrification  Administration.   Between  1935  and  the  repeal 
of  the  State  Rural  Electrification  Act  in  1953,  the  Water  Con- 
servation Board  furnished  engineering  services  to  2 3  coopera- 
tives at  a  cost  to  the  state  of  $1,224,348,  including  indirect 
administration  expenses.   Repayments  by  cooperatives  were 
$1,123,183,  resulting  in  unrecovered  program  costs  of  $101,lfiS. 

The  State  Planning  Board  vjas  created  by  the  19  35  Legislative 
Assemibly.   The  act  designated  five  members  of  the  State  Water 
Conservation  Board  as  the  State  Planning  Board  responsi?:)le  for 
developing  state  policy  in  the  area  of  natural  resource  con- 
servation.  Over  the  years,  the  functions  of  the  State  Planning 
Board  have  been  divided  organizationally  between  the  State  De- 
partment of  Natural  Resources  and  Conservation,  the  State  De- 
partment of  Planning  and  Economic  Development  and  several 
smaller  agencies. 

The  1965  legislature  abolished  the  office  of  the  State  Engineer 
and  the  Carey  Land  Act  Board,  transferring  both  functions  to 
the  TVater  Conservation  Board. 


1967-1971 

STATE  WATER  RESOURCES  BOARD 

In  1967  the  Montana  Legislative  Assembly  took  action  to  coordi- 
nate the  development  of  the  state's  water  resources  through  tlie 
creation  of  the  Water  Resources  Board  (Sections  89-101  through 
89-132,  R.C.M.  1947).   Under  the  Water  Resources  Act,  the  Water 
Conservation  Board  was  abolished  and  its  powers  and  duties  trans- 
ferred to  the  Water  Resources  Board.   In  addition,  the  act  des- 
ignated the  Water  Resources  Board  as  the  agency  responsible  for 
administering  the  newly  enacted  weather  modification  laws  and 
instructed  the  Board  to  prepare  a  comprehensive  inventory  of  the 
state's  water  resources  and  a  multiple-use  State  Water  Plan. 

As  Water  Resources  Board  activities  related  to  the  preparation 
of  the  State  Water  Plan  have  represented  the  largest  expenditure 
of  state  appropriations  in  the  past  four  years  (see  Table  2) , 
the  remainder  of  this  section  will  be  devoted  to  a  discussion 
of  how  Montana's  responsibilities  in  this  area  have  developed. 

Passage  of  the  1967  Water  Resources  Act  v/as  prompted  by  the  an- 
ticipated passage  of  the  "Colorado  River  Basin  Project  Act" 
in  the  United  States  Congress.   While  this  federal  act  was  not 
in  fact  passed  by  Congress  until  September  30,  1969  (Public  Law 
90-537),  it  had  been  under  congressional  consideration  for  more 
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than  twenty  years. 

Conflicts  between  southwestern  states  over  utilization  of  v/ater 
supplied  by  the  Colorado  River  have  been  increasing  in  magni- 
tude over  the  past  ten  to  fifteen  years.   The  states  of  Cali- 
fornia and  Arizona  have  had  dramatic  poDulation  increases 
which  have  placed  great  demands  on  the  v^aters  of  the  Colorado 
River  and  its  tributaries.   Projections  of  future  population 
trends  for  these  two  states  clearly  indicate  that  existing  sup- 
plies of  water  will  have  to  be  augmented  in  the  near  future  in 
order  to  prevent  a  crisis  situation  throughout  the  Southwest. 

The  purpose  behind  the  Colorado  River  Basin  Act  is  to  eventually 
provide  means  of  transferring  large  quantities  of  water  into  the 
Colorado  River  Basin  from  drainage  basins  located  in  other 
western  states.   As  a  first  step  to  accomplishing  this,  all 
states  lying  "wholly  or  in  part  west  of  the  Continental  Divide" 
are  required  to  conduct  complete  reconnaissance  investigations 
for  the  purpose  of  developing  a  plan  demonstrating  each  state's 
present  and  future  requirements  for  water.   In  order  to  give 
the  affected  states  time  to  prepare  these  needed  studies,  the 
act  placed  a  ten-year  moratorium  on  studies  of  inter-basin 
transfers  of  water  betv/een  states. 

Most  state  water  experts  agree  that  at  the  termination  of  the 
ten-year  moratorium  on  September  30,  197  8,  plans  will  be  pro- 
posed for  an  inter-basin  transfer  of  Montana  water  to  augment 
the  flow  of  the  Colorado  River.   The  main  source  of  this  trans- 
fer will  probably  be  from  the  Columbia  River  Basin  in  north- 
western Montana,  which  accounts  for  aoDroximately  60%  of  the 
total  annual  stream  flow  leaving  Montana  (see  Table  1) . 


TABLE  1 

Estimated  Annual  Flow  in  Major  Montana  Drainage  Basins 

(in  millions  of  acre  feet) 

Enters 
Basin  State 

Missouri  River 
Columbia  River 
Hudson  Bay 

Totals 


Source:   Montana  Water  Resources  Board 


6. 

73 

8. 

16 

0. 

00 

14. 

89 

Leaves 

Orig 

inating 

Sta 

ite 
70 

in 

State 

16 

9 

.97 

25. 

31 

17 

.15 

00. 

86 

00 

.86 

42, 

87 



27 

.98 

-445- 


It  was  the  need  to  prepare  sound  astimates  of  Montana's  present 
and  future  needs  for  water  in  compliance  with  the  provisions  of 
the  Colorado  River  Basin  Act  which  led  to  the  passage  of  the 
Montana  Water  Resources  Act.   In  fact.  Section  2(9)  of  the  act 
states  that  "To  .  .  .  protect  the  v/aters  of  Montana  from  diver- 
sion to  other  areas  of  the  nation,  it  is  essential  that  a  com- 
prehensive coordinated  multiple-use  water  resource  plan  be  pro- 
gressivelv  formulated,  to  be  known  as  the  "State  X'Jater  Plan." 
In  order  to  complete  the  legislative  mandate  of  completing  a 
comprehensive  "State  Water  Plan"  within  the  ten-year  moratorium 
period,  the  Water  Resources  Board  designed  a  four-phase  program, 
as  follows: 

1.  An  inventory  phase  to  accumulate  detailed  know- 
ledge of  present  water  resources  and  water  manage- 
ment.  Originally,  it  v;as  planned  to  computerize 
the  raw  data  obtained  from  this  inventory;  ho. ever, 
the  information  was  not  of  a  reliable  nature  due 

to  changes  in  known  water  rights  and.  stream  a-joro- 
priations.   Included  in  this  phase  is  the  publica- 
tion of  Inventory  Series  Reports  on  various  water- 
related  topics.   Of  the  eleven  such  publications 
completed  to  date,  half  are  compilations  of  infor- 
mation available  from  other  sources,  such  as  direc- 
tories of  water-related  organizations  and  programs 
of  other  public  and  private  groups  and  a  bibliog- 
raphy of  vv7ater  resources  and  related  publications. 

2.  A  water  requirements  and  projection  phase  designed 
to  complement  the  data  derived  in  Phase  One  and 
allow  the  Water  Resources  Board  to  estimate  sur- 
pluses or  deficiencies  in  present  water  delivery 
and  recommend  developments  for  the  future.   The 
initial  stages  of  this  work  will  involve  recommenda- 
tions for  development  through  19  80;  however,  the 
Board  Dlans  to  develop  tentative  projections  for 
the  years  2000  and  2020  in  order  to  be  in  line  with 
other  planning  now  taking  place  in  the  West. 

3.  A   phase  recommending  firm  v/ater  development  objec- 
tives to  be  accomplished  between  the  present  and 
1980  and  by  the  years  2000  and  2020.   These  rec- 
ommendations will  be  based  on  the  results  of  Phases 
One  and  Two  and  on  the  comprehensive  Statewide 
Development  Plan  now  being  formulated  by  the  State 
Department  of  Planning  and  Economic  Development. 

4.  An  implementation  phase,  which  V7ill  actually  be  an 
ongoing  program  whereby  the  information  developed 
during  the  prior  three  stages  is  acted  upon.   All 
data  and  recommendations  as  to  the  state's  current 
and  future  demands  for  water  will  be  put  into  a 
format  compatible  with  other  western  state  studies 
in  preparation  for  inter-basin  transfer  studies 
scheduled  to  begin  shortly  after  September  30,  1979. 
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In  order  to  prepare  the  State  Water  Plan,  the  Water  Resources 
Board  has  organized  into  four  major  departments:   Administra- 
tion, Engineering,  Water  Resources  and  Planning.   A  capsule 
description  of  the  functions  of  each  department  follows, 
along  with  a  summary  of  each  department's  financial  plans  for 
the  fiscal  year  July  1,  1971  through  June  30,  1972. 

ADMINISTRATION 

The  functions  performed  under  the  administration  program  are: 
general  management,  public  information,  accounting,  legal 
matters,  and  records  preservation.   Responsibility  for  the  gen- 
eral management  of  all  Board  activities  is  vested  with  the 
Director  and  his  assistant,  who  are  also  responsible  for  the 
preparation  and  conduct  of  meetings,  assisting  department  direc- 
tors with  management,  office  management  and  personnel  manage- 
ment. 

Board  public  relations  were  performed  by  a  Public  Information 
Director,  supervised  by  the  Director,  who  prepared  and  dissem- 
inated news  releases  concerning  Board  activity.   The  position 
of  Public  Information  Director  v/as  dropped  following  reorganiza- 
tion of  the  Water  Resources  Board  in  late  1971. 

Board  accounting  activities  are  performed  by  the  Accounting 
Division  of  the  Administrative  Department.   The  division  ac- 
counts for  legislative  appropriations  and  does  general  accounting 
for  all  Board  departments.   The  division  is  also  responsible  for 
accounting  for  federal  and  state  funds  expended  on  new  project 
construction,  recreational  development,  and  the  State  Water  Plan. 

The  Board  is  authorized  to  employ  additional  legal  counsel  with 
the  Attorney  General's  consent  (Section  89-103,  R.C.M.  1947) 
and  has  employed  a  part-time  attorney  to  provide  legal  services. 
The  attorney  defends  actions  in  which  the  Board  is  named  as  a 
co-defendant  with  local  water  user  associations.   He  also 
renders  opinions  on  proposed  Board  actions  and  aids  local  water 
user  associations  by  advising  them  on  contractural  matters, 
injury  and  damage  actions,  and  negotiations  with  federal  agen- 
cies . 


Funding  and  Personnel  -  FY  1972  -  Administration 

Full-time  equivalent  employees  9 

Proposed  expenditures  by  object: 

Personal  Services  $  92,288 

Operations  41,497 

Capital  Outlay  1,661 

Total  $  135,446 

Funding  for  above: 

General  Fund  $  95,767 

Earmarked  Revenue  39, 679 

Total  $  135,446 
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ENGINEERING 

The  Engineering  Department  is  responsible  for  general  engin- 
eering, Daly  Ditches  operation  and  maintenance,  hydrography  and 
field  programs.   Although  allowed  to  construct  v/ater  storage 
projects  under  the  authority  granted  the  Water  Resources  Board's 
predecessor,  the  VJater  Conservation  Board,  the  Engineering  De- 
partment has  not  done  so  due  to  a  shortage  of  construction  funds 
available  for  this  purpose.   Instead,  the  Engineering  Depart- 
ment has  transferred  its  emphasis  from  construction  to  pro- 
viding engineering  services  to  local  groups  and  water  user 
associations,  assisting  in  the  maintenance  of  previously  con- 
structed projects,  accumulating  stream  flow  data,  conducting 
annual  maintenance  inspections,  and  the  operation  of  the  Daly 
Ditch  system. 

Montana  residents  desiring  aid  in  water  development  may  request 
data  and  services  from  the  Engineering  Department.   If  a  project 
proposed  by  residents  appears  feasible  after  survey  aiic  study 
by  the  Engineering  Department,  the  department  provides  detailed 
engineering  drawings,  contracts  and  necessary  construction 
supervision.   In  the  last  five  years,  the  Engineering  Department 
has  conducted  preliminary  reports  on  thirteen  proposed  projects 
and  has  made  detailed  studies  of  three  additional  projects. 

From  the  standpoint  of  expenditure  of  state  funds,  one  of  the 
major  responsibilities  assigned  to  the  Engineering  Department 
in  recent  years  was  that  of  assisting  local  residents  in  es- 
tablishing water  conservancy  districts.   Sections  89-3401 
through  89-3449,  R.C.M.  1947,  set  forth  procedures  by  which  a 
water  conservancy  district  may  be  formed  as  v;ell  as  the  respon- 
sibilities of  the  Water  Resources  Board  in  this  regard.   This 
1969  legislation  allows  any  interested  person  living  within  a 
proposed  water  conservancy  district  to  request  that  the  Water 
Resources  Board  conduct  a  preliminary  survey  of  the  proposed 
district.   The  Water  Resources  Board,  through  its  Engineering 
Department,  then  conducts  the  preliminary  survey  using  either 
its  own  personnel  or  by  contracting  the  study  to  a  private  con- 
sultant firm.   The  results  of  the  preliminary  survey  are  given 
to  the  applicant  who  in  turn  requests  a  hearing  for  the  purpose 
of  determining  if  the  proposed  conservancy  district  is  feasible 
and  consistent  with  the  State  Water  Plan.   Following  this 
hearing,  the  applicant  requests  that  the  Board  prepare  a  detailed 
feasibility  study  of  the  proposed  conservancy  district.   If, 
after  conducting  the  feasibility  study,  the  Board  feels  that 
the  district  is  feasible,  it  petitions  the  district  court  with 
jurisdiction  over  the  area  to  organize  a  water  conservancy 
district.   The  district  court  then  fixes  the  time  and  place  for 
an  organizing  election  and  makes  public  notice  of  the  election. 

While  no  conservancy  districts  have  been  created  to  date,  two 
preliminary  surveys  have  been  completed,  financed  by  Water  Re- 
sources Board  funds  and  prepared  by  two  private  engineering 
firms.   The  total  cost  borne  by  the  state  for  these  two  studies 
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was  $182,580.   The  Engineering  Department's  1973  biennial  budget 
request  included  an  amount  of  $450,000  for  the  purposes  of  con- 
ducting feasibility  studies  of  the  North  Central  and  East 
Central  Conservancy  Districts.   This  amount  was  disapproved 
by  the  42nd  Legislative  Assembly. 

In  the  Council's  opinion,  the  current  statutory  procedures  for 
initiating  conservancy  district  studies  do  not  provide  for 
adequate  local  initiative.   By  allowing  only  a  few  individuals 
to  request  preliminary  studies  leading  to  the  possible  creation 
of  a  taxing  district,  persons  holding  views  contrary  to  those 
of  the  applicants  are  prevented  from  discussing  the  proposal 
until  after  the  preliminary  study  has  been  completed  and  a 
hearing  is  scheduled  on  the  more  comprehensive  feasibility 
study.   Furthermore,  the  Council  finds  no  statutory  requirement 
that  state  funds  expended  on  preliminary  and  feasibility 
studies  be  reimbursed  on  completion  of  an  approved  water  con- 
servancy district. 

The    Legislative    Council    recommends    that   a   petition, 
signed   by    10%   of   the    registered   voters    residing 
within    the    boundaries    of  a   proposed  water    conservancy 
district,    be    submitted    to    the    Board   of  Natural   Re- 
sources   and   Conservation   prior    to    the    consideration 
by    said   Board   of   any    preliminary    conservancy    district 
studies.        (Appendix  A) 

The    Legislative    Council    further   recommends    that    the 
costs    of  all    preliminary    and   feasibility    studies    he 
considered  as    costs    of  constructing   the    approved  proj- 
ect   and   included   in    repayment    schedules .        (Appendix  B) 

Funding  and  Personnel  -  FY  1972  -  Engineering 

Full-time  equivalent  employees  19 

Proposed  expenditures  by  object: 

Personal  Services  $  179,702 

Operations  148,812 

Capital  Outlay  195, 798 

Total  $  524,312 

Funding  for  above: 

General  Fund  $  376,164 

Earmarked  Revenue  148,148 

Total  $  524,312 
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VJATER  RESOURCES 

The  IJater  Conservation  Board,  under  its  1935  enabling  legisla- 
tion, vas  mandated  to  survey  all  Montana  streams  and  an/  works 
directing  therefrom.   Such  surveys  were  to  include  the  measure- 
ment of  stream  discharge,  the  carrying  capacity  of  various 
ditches  and  canals  and  other  information  concerning  the  relative 
rights  of  interested  parties  on  streams,  ditches  and  canals. 

To  accomplish  its  statutory  responsibilities,  the  Water  Con- 
servation Board  began  a  county-by-countv  survev  of  water  rights 
in  194  3.   In  conducting  these  surveys.  Conservation  Board  per- 
sonnel cataloged  by  county  all  recorded  approoriations ,  decrees 
and  use  rights  and  mapped  lands  upon  which  water  was  being  used. 
Completion  of  county  surveys  proved  to  be  a  slow  process  for 
the  Water  Conservation  Board,  as  v/ater  right  information  on 
file  in  the  various  courthouses  \/as  highly  complex  and  the  Board 
was  unable  to  hire  adequate  staff  to  do  field  investigations. 
Consequently,  only  one  or  two  county  surveys  were  completed 
annually,  and  the  water  right  information  contained  in  the  sur- 
veys was  often  obsolete  by  the  time  of  publication. 

When  the  water  resources  survey  function  was  assumed  by  the 
Water  Resources  Board  in  1967,  the  new  board  accelerated  the 
program  by  hiring  additional  fieldmen  and  draftsmen.   As  a  re- 
sult, survey  reports  for  five  counties  were  published  during 
196  9  and  all  survey  work  is  expected  to  be  completed  sometime 
in  1972. 

As  a  comprehensive  inventory  of  current  v;ater  use  as  reflected 
in  water  appropriations  is  vital  to  the  State  Water  Plan,  the 
problem  of  updating  water  right  information  is  of  major  concern 
to  the  present  Board  of  Natural  Resources  and  Conservation.   To 
deal  with  this  and  other  problems,  a  Water  Lav;  Advisory  Council 
was  formed  in  April,  1972,  for  the  purpose  of  recommending  leg- 
islation in  areas  relating  to  the  administrative  responsibil- 
ities of  the  Department  of  Natural  Resources  and  Conservation. 
One  of  the  goals  of  the  Council  is  to  devise  a  system  of 
centralized  water  right  filing  which  would  provide  a  current 
inventory  of  water  use  throughout  the  state.   A  centralized 
filing  system  was  mandated  by  the  1972  Constitutional  Conven- 
tion in  Article  IX,  Section  1(4)  of  the  proposed  Montana  Con- 
stitution. 

The  Water  Resources  Department  also  administers  the  provisions 
of  the  1961  Ground  Water  Act.   This  responsibility  includes  the 
compiling  of  ground  water  appropriations,  establishing  and  reg- 
ulating of  wells,  and  the  compilation  of  an  inventory  of  the 
state's  ground  water  reserves.   This  latter  responsibility, 
that  of  making  an  inventory  of  ground  water,  has  been  incorpo- 
rated with  the  county-by-county  water  resource  surveys. 
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Funding  and  Personnel  -  FY  19  72  -  Water  Resources 

Full-time  equivalent  employees  23 

Proposed  expenditures  by  object: 

Personal  Services  $  185,356 

Operations  79,417 

Capital  Outlay  2,  880 

Total  $  268,653 

Funding  for  above : 

General  Fund  $  259,220 

Federal  &  Private  Revenue  9,433 

Total  $  268,653 


PLANNING 

The  Planning  Department's  activities  center  around  the  orepara- 
tion  of  a  State  Water  Plan,  which  was  discussed  earlier  in  this 
report.   Currently,  v;ork  is  being  done  on  both  Phase  I  and 
Phase  II  of  the  Plan.   Within  Phase  I,  the  department  is  com- 
pleting inventory  publications,  including  inventories  on  water 
use  and  related  land  resources.   Under  Phase  II,  the  department 
has  held  panel  discussions  around  northwestern  Montana  to  dis- 
cuss water  demands  upon  the  Columbia  River  drainage  basin. 

Funding  and  Personnel  -  FY  1972  -  Planning 

Full-time  equivalent  employees  14 

Proposed  expenditures  by  object: 

Personal  Services  $  153,407 

Operations  191,580 

Capital  Outlay  3, 300 

Total  $  348,287 

Funding  for  above : 

General  Fund  $  236,796 

Federal  and  Private  Revenue         111, 491 

Total  $  348,287 


1971-PRESENT 

WATER  RESOURCES  DIVISION 

DEPARTMENT  OF  NATURAL  RESOURCES  AND  CONSERVATION 

The  1971  Executive  Reorganization  Act  abolished  the  Water  Re- 
sources Board  and  transferred  its  functions  to  a  five-member 
Board  of  Natural  Resources  and  Conservation.   In  recommending 
this  transfer,  the  Commission  on  Executive  Reorganization 
stated  that  much  of  the  activity  of  the  Water  Resources  Board 
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centered  around  reviewing  staff  activity.   In  the  Coitunission '  s 
opinion,  staff  review  would  be  better  handled  by  a  department 
administrative  head.   The  Coiranission  further  stated  that  many 
of  the  quasi- judicial  and  quasi-legislative  powers  granted 
the  Water  Resources  Board  were  not  being  utilized.   It  was 
also  noted  in  this  regard  that  some  of  the  Water  Board's 
powers  were  similar  in  nature  to  those  of  other  bodies,  such 
as  Soil  and  Grass  Conservation  boards. 

The  Department  of  Natural  Resources  and  Conservation,  as  pro- 
posed by  the  Commission  on  Executive  Reorganization,  would  have 
combined  the  Fish  and  Game  Commission,  Montana  Water  Resources 
Board,  State  Forester,  Grass  and  Soil  Conservation  Boards,  Oil 
and  Gas  Conservation  Commission,  and  four  small  advisory  com- 
mittees into  a  single  state  department.   The  Fish  and  Game  Com- 
mission, hov/ever,  v/as  made  a  separate  department  under  the  Ex- 
ecutive Reorganization  Act  passed  by  the  42nd  Montana  j-,egisla- 
tive  Assembly. 

The  Department  of  Natural  Resources  and  Conservation  is  presently 
composed  of  eleven  bureaus  serving  four  major  divisions  (Figure 
1) .   The  four  divisions  are  coordinated  by  the  department 
director  who  serves  as  Chief  Administrative  Officer  for  the 
Board  of  Natural  Resources  and  Conservation.   The  director  and 
the  five  Board  members  are  all  gubernatorial  appointees. 

The  four  departments  of  the  Montana  Water  Resources  Board  v;ere 
incorporated  into  the  Centralized  Services  and  Water  Resources 
Divisions  of  the  Department  of  Natural  Resources  and  Conserva- 
tion (Figure  2) .   The  Planning  and  Water  Resources  Departments 
were  combined  into  the  Resources  and  Planning  Bureau  of  the 
Water  Resources  Division.   The  Engineering  Department  became 
the  Engineering  Bureau  of  the  same  division.   The  accounting 
division  of  the  Administration  Department  of  the  Water  Re- 
sources Board  v/as  consolidated  v;ith  the  accounting  departments 
of  other  agencies  as  the  Fiscal  Bureau  of  the  Centralized 
Services  Division. 

Other  administrative  activities  performed  by  the  Executive 
Director  of  the  Water  Resources  Board  are  nov;  shared  between 
the  department  director  and  the  two  division  administrators. 

The  1973  organizational  plans  for  the  Department  of  Natural 
Resources  and  Conservation  are  not  available  at  this  time.   Pro- 
gram appropriations  made  by  the  42nd  Legislative  Assembly  to 
the  Water  Resources  Board  are  shown  on  Table  2.   The  biennial 
appropriation  of  $2,398,793  will  be  used  to  fund  the  Water  Re- 
sources and  Centralized  Services  Divisions  during  the  remainder 
of  the  1973  biennium. 
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TABLE   2 


Water  Resources  Board 
Summary  of  Legislative  Budget  Action 
1971  Biennial  Expenditures, 
1973  Biennial  Request  and  Appropriations 


Program 


Expended       Requested  Appropriated 

1971  1973       Biennial        1973        Biennia 

Biennium       Biennium      Increase      Biennium      Increas 


Administration 


$   359,635     $   576,363 


60% 


$   475,353 


32% 


Engineering 


857,159      4,226,622 


393^ 


930,100 


9% 


Water  Resources 


593,230 


864,298 


46^ 


525,000 


(12%) 


Planning 


425,058 


672,472 


468,340 


101 


Council  on  Natural 
Resources  & 
Development 


43,725 


151,720 


247% 


-0- 


(100%) 


TOTALS 


$2,278,807     $6,491,475       185% 


$2,398,793 


5% 


PROJECTS 


HISTORY  OF  CONSTRUCTION  AND  FINANCING 

An  estimate  of  the  state's  investment  in  water  conservation 
projects  over  the  past  thirty-six  years  can  be  made  by  com- 
bining data  appearing  in  the  1961  "Kelly  Report"  and  its  1965 
supplement  with  the  financial  information  developed  by  the 
Legislative  Auditor  in  his  1971  report  of  examination. 

The  "Summary  of  Activities  of  the  State  Water  Conservation 
Board,"  prepared  by  Robert  J.  Kelly,  is  a  compilation  of  finan- 
cial data  on  Water  Conservation  Board  projects  constructed 
between  January  22,  19  34  and  June  30,  1960.   A  supplement  to 
this  report  updates  project  information  through  Junu  30,  1965. 
Due  to  a  lack  of  adequate  records  of  project  activity  '^^uring 
this  period,  the  Kelly  report  represents  the  only  reliable 
source  of  historic  project  data  available  at  the  present  time. 

The  term  "projects,"  as  used  by  the  Water  Resources  Board  and 
its  predecessors,  may  refer  to  a  number  of  agency  activities 
ranging  from  a  cursory  inspection  of  a  proposed  conservation 
site  to  a  sophisticated  system  of  dams  and  canals.   A  master 
list  of  projects  was  prepared  in  1938  and  revised  in  1964. 
This  list  shows  766  projects,  listed  by  county  location  and 
project  number.   By  comparing  information  contained  in  the  Kelly 
report  against  the  Master  List  of  Projects,  the  following  cate- 
gorical breakdown  may  be  made: 

Type  of  Project 

1.  Preliminary  Investigations 

2.  Surveys  Only 

3.  Projects  Constructed 

4.  Activity  Unidentified 

Total 


1.   Preliminary  Investigations.   In  studying  water  conservation 
possibilities  m  the  state,  the  Water  Conservation  Board  made 
their  own  investigations  of  project  sites  as  well  as  studying 
sites  proposed  by  Montana  residents.   Most  of  these  preliminary 
investigations  did  not  prove  to  warrant  subsequent  survey; 
however,  memoranda  on  each  investigation  made  were  filed  for 
future  reference. 

Records  indicate  that  a  total  of  $5,965.60  in  State  Water  Con- 
servation Board  funds  were  expended  in  the  conduct  of  134 
project  investigations,  or  an  average  of  $44.50  per  project. 
As  a  rule,  these  expenditures  represented  mileage  and  per  diem 
expenses  of  Water  Conservation  Board  personnel,  and  were  sub- 
sequently charged  off  as  administrative  costs. 


Number 

134 

194 

181 

257 

766 
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2.   Project  Surveys.   This  group  of  projects  represents  site 
investigations  which  justified  more  study  than  possible  through 
preliminary  investigation.   The  depth  of  study  on  each  survey 
was  not  evidenced  on  accounting  records  except  as  to  total 
costs  incurred.   Survey  costs  on  individual  projects  ranged 
from  a  low  of  $23.53  for  the  Wheatcroft  project  to  a  high  of 
$22,402.58  on  the  Hillside  Pumping  project  in  Yellowstone 
County.   The  average  state  cost  incurred  on  the  194  surveys  con- 
ducted was  $2,275.   Actual  costs  were  as  follows: 

State  costs  for  194  project  surveys  $  441,417 

Survey  costs  repaid  by  project 

residents  $   69,387 

Survey  costs  charged  off  as 

uncollectible  $  372,030 

$  441,417 


3.   Projects  Constructed.   During  the  period  1934  through  1970, 
the  State  Water  Conservation  Board  participated  in  the  construc- 
tion of  181  water  conservation  projects.   Of  this  total,  164 
were  funded  to  some  degree  by  state  funds  (Exhibit  2).   Presently, 
only  35  projects  are  considered  as  active  by  the  I7ater  Resources 
Board.   The  projects  were  built  to  furnish  a  water  supply  for 
405,582  acres  of  land.   Also,  23.6  miles  of  pipeline  for  domes- 
tic water  supply  and  24.36  miles  of  transmission  lines  for  pump- 
ing projects  were  constructed. 

Prior  to  1960,  project  construction  costs  were  commingled  with 
maintenance  and  other  expenses,  making  exact  costs  of  construc- 
tion difficult  to  ascertain.   Available  information  shows  the 
following  to  be  the  source  of  financing  for  the  181  projects: 

Revenue  Bond  Proceeds  $   4,39  8,50  0 

Cash  Grants  3,569,477 

Other  Grants  3,454,711 

State  Appropriations  11, 306,448 

Total  $  22,729,136 


The  state  appropriation  figure  includes  $1,24  8,545  expended  in 
operating  the  Daly  Ditch  project.   The  Daly  Ditch  project  is 
unique  in  that  it  is  the  only  project  developed  by  private 
enterprise  and  subsequently  taken  over  in  its  entirety  by  the 
Water  Conservation  Board.   The  project  was  acauired  at  no  cost 
to  the  state  in  1942,  and  in  1951  v^ras  substantially  renovated 
using  Board  funds.   Both  construction  and  maintenance  costs 
incurred  by  the  state  have  been  charged  to  the  project  annually 
such  charges  being  prorated  to  individual  users  based  on  the 
amount  of  water  contracted  for.   The  Council  feels  that  on  all 
projects,  including  the  Daly  Ditch  operation,  capital  outlay 
expenditures  should  be  treated  differently  than  are  maintenance 
outlays.   Any  operation  or  maintenance  advances  made  by  the 
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state  should  be  repaid  in  the  subsequent  operating  year;  hovever, 
capital  expenditures  should  be  set  up  on  open-ended  repayment 
contracts  to  be  amortized  over  a  period  agreed  upon  between 
the  state  and  the  respective  user  association. 

In  19  50,  the  Reconstruction  Finance  Corporation,  vzhich  held 
seventeen  project  bond  issues,  v^as  forced  to  liquidate  its 
holdings.   The  seventeen  projects  which  had  been  financed 
through  revenue  bond  sales  were,  at  that  time,  analyzed  to 
determine  how  much  revenue  could  be  realistically  expected  to 
be  available  for  debt  retirement.   Based  on  this  information, 
a  purchase  price  of  $1,534,882  was  arrived  at  for  redemption 
of  the  seventeen  issues  from  the  Reconstruction  Finance  Corpor- 
ation.  The  1951  Legislative  Assembly  appropriated  $1,450,000 
from  the  State  General  Fund  to  be  used  with  availal'le  Water 
Conservation  Board  funds  to  purchase  the  bonds.   Consequently, 
the  state  was  able  to  retire  $3,926,835  in  outstanding  rev- 
enue bonds  plus  $918,474  in  accured  interest  for  an  ir'estment 
of  $1,534,882. 

Exhibit  2  shows  the  operation  of  project  construction  accounts 
between  19  34  and  1965.   The  amount  shown  as  State  VJater  Con- 
servation Board  funds  invested  includes  the  Water  Conservation 
Board's  allocation  of  the  $1,534,882  paid  to  redeem  revenue 
bonds  in  1951.   The  Water  Conservation  Board  allocated  this  cost 
to  benefiting  projects  on  the  basis  of  each  project's  ability 
to  repay.   The  Legislative  Auditor,  on  the  other  hand,  has  sug- 
gested that  a  more  proper  allocation  would  have  been  on  a  ratio 
of  each  project's  outstanding  indebtedness  at  the  time  of  pur- 
chase to  the  total  purchase  price.   A  comparison  of  the  two  al- 
location methods  and  their  effects  on  project  costs  is  shown  on 
Table  3  on  the  following  page. 

In  summary,  the  total  construction  costs  on  181  projects  con- 
structed by  the  Water  Conservation  Board  were  $22,729,136.   Of 
this  total,  state  funds  amounting  to  $11,306,448  were  expended, 
plus  administration  charges  of  $178,640  for  a  total  state  in- 
vestment of  $11,485,088  (Exhibit  2).   Through  June  30,  1970, 
the  state  could  forecast  potential  recovery  of  $8,773,636, 
computed  as  follows: 

Payments  on  water  sale  contracts  through  6/30/70  $5,273,926 
Repayment  of  administration  charges  through  6/30/70  11,589 
Receivable  on  active  water  sale  contracts  6/30/70     3,483, 121 

Total  Potential  Recovery  $8,773,636 

The  difference  between  investment  and  recovery  of  $2,711,452 
represents  original  contracts  which  have  been  written  off  as  un- 
collectible. 

The  primary  means  by  which  the  state  may  recover  its  loss  is 
through  the  sale  of  additional  project  water.   Based  on  present 
water  reserves  and  corresponding  sales  rates  for  each  project. 
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TABLE    3 


.   WATER   RESOURCES    BOARD 
Effects   of    Board   Allocation   of 
1951    Revenue    Bond   Purchase 


Project 
Broadwater  Missouri 
Tongue  River 
Willow  Creek 
Rock  Creek 
Ruby  River 
North  Fork  Smith   River 

Deadraan's   Basin 
Columbus 
Nevada 
Sidney 
Flint   Creek 
Upper  Musselshell 
Park  Branch 
Livingston  Ditch 
West   Fork   Bitterroot 
Ackley  Lake 
Middle  Creek 
Total 


Allocation 

Ba 

sed  Upon 

Project  Costs 

Ability       Ratio  of 

To  Pay    Outstanding  Debt 

Overstated 
(Understated) 

$  420,000 

$ 

184,186 

$  235,814 

195,000 

245,581 

(  50,581) 

1 

46,046 

(  46,045) 

260,000 

230,232 

29,768 

176,000 

107,442 

68,558 

130,000 

30,698 

99,302 

$      876 

$ 

46,046 

$(  45,170) 

1 

4,605 

(  4,604) 

1 

46,046 

(  46,045) 

1 

12,279 

(  12,278) 

1 

107,442 

(107,441) 

50,000 

153,488 

(103,488) 

32,000 

10,744 

21,256 

10,000 

3,070 

6,930 

44,000 

199,535 

(155,535) 

1 

15,349 

(  15,348) 

217.000 

92.093 

124.907 

$1,534,882 

?1 

.534,882 

$   -0- 
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a  potential  $5,600,611  could  be  realized  through  additional  ^ 

water  sales  (Exhibit  3) .   A  greater  sum  may  be  realized  if  ? 

water  sale  rates  are  adjusted  upwards  to  reflect  the  market  % 

value  of  the  product.   This  has  been  done  on  recent  Tongue  River  '^ 

project  water  sales  in  response  to  the  heavy  industrial  demand 
for  water  in  the  project  area.   The  Council  does  not  expect 
that  rates  can  be  adjusted  on  existing  v/ater  marketing  contracts, 
as  the  state  is  bound  to  the  original  terms  of  such  contracts. 

In  summary,  the  Council  makes  the  following  recommendations  in 
the  hopes  that  more  reliable  information  may  be  obtained  on 
each  active  conservation  project  which  will  enable  the  legisla- 
ture and  the  administering  agency  to  make  viable  financing 
decisions  in  the  future: 

The    Legislative    Council    recommends    that   a    critique 
be    formulated   for    each    active   project    and   also    those 
inactive   projects    in   which    title    to    land   is    vested 
with    the    Water   Resources    Division.       Such    critiques 
should   include: 

(a)       Total    state    investment    in    the    original 
construction   of   the   project. 

(h )      Total    state    investment   recovered   to 
date    through   sale    of  water   and   value 
of  unsold  water   reserves . 

(c)  Historical    listing   of   state    expenditures 
for   project   operation   and  maintenance 
and   related   repayment    to    date. 

(d)  Description  of  state-owned  real  or  personal 
property  attached  to  the  project ,  including 
water   rights,    if  any. 

(e)  A   multi-use    economic   analysis    to   determine 
the    viability    of   the    state's    interest    in 
each   project . 

The    Legislative    Council    recommends    that   water   marketing 
and  water   purchase    contracts    be    revised   so    as    to    allow 
flexibility    in    future    rate-setting   procedures . 

The    Legislative    Council    recommends    that,    coincidental 

with    individual   project    critiques 3    the    Water   Resources 

Division  give     immediate    consideration    to    installation  I 

of  adequate    measuring   devices    where    needed.  "• 

The    Legislative    Council    recommends    that    the    costs    of   in-  < 

stalling   measuring   devices ,    net    of  any    federal    assistance,  ; 

be    borne    by    the    project   if  such    installation    is    for    the 
primary    benefit    of   the   project . 

The    Legislative    Council    recommends    that    the    Board   of 
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Natural   Resources    set    up    capital    accounts    for    each 
project    that   are    open-end   in    nature    evidenced   by    a 
promissory    note    and    to   be    set    on    reasonable    payments 
based  on    the    associations'   ability    to   repay. 

The   Legislative    Council    recommends    that    for   any 
capital    improvements    on   projects    for   which    bids    must 
be    let,    if   the    bid   of   the    lowest   responsible 
bidder    exceeds    the    project    engineer ' s    original    esti- 
mate   by   move    than    b%,     the    approval    of   the   project 
user   association    be    obtained   before    any    bid    is    ac- 
cepted. 

PROJECT  OPERATION  AND  I4AINTENANCE 

The  Legislative  Auditor's  examination  of  water  projects  revealed 
that  many  projects  were  not  being  operated  in  the  self-sustain- 
ing manner  required  by  law.   Exhibit  4  shows  the  extent  to  which 
the  state  has  incurred  operation  and  maintenance  expenses  over 
the  ten-year  period  1960  -  1970.   During  this  period,  a  total  of 
$1,62  3,267  in  state  funds  was  expended  to  operate  and  maintain 
various  projects.   Of  this  amount,  repayment  agreements  were 
made  in  the  amount  of  $889,520.   The  difference  of  $733,747 
represents  the  state's  subsidy  of  project  operations  for  which 
no  repayment  need  be  made.   In  response  to  a  recommendation  by 
the  Legislative  Auditor,  the  Water  Resources  Board  has  agreed 
that  all  future  state  expenditures  for  this  purpose  will  be  sup- 
ported by  formal  repayment  agreements,  and  interest  will  be 
charged  on  all  unpaid  balances  due  the  state. 

The  Legislative  Auditor's  visits  to  selected  project  sites  also 
disclosed  that  many  projects  were  not  being  kept  in  proper  re- 
pair.  For  example,  one  canal  at  the  Flint  Creek  project  was 
found  to  be  leaking  to  the  extent  that  water  from  the  canal  was 
flooding  private  property.   In  their  discussions  with  officials 
at  various  projects,  the  Auditor's  staff  found  that,  in  some 
cases,  a  lack  of  adequate  repairs  is  limiting  the  capacity  of 
water  delivery  systems.   Consequently,  the  state  is  not  only 
paying  expenses  on  projects  which  should  be  self-sustaining, 
but  is  also  failing  to  realize  the  full  potential  of  other  pro- 
jects . 

Following  the  report  of  the  Legislative  Auditor,  Water  Resources 
Board  engineering  personnel  surveyed  twenty-nine  project  user 
associations  regarding  the  creation  of  a  contingency  fund  to 
cover  the  expense  of  needed  repairs.   The  purpose  of  the  con- 
tingency fund  is  to  accumulate  funds  over  a  five-year  period  in 
an  amount  equal  to  one  year's  total  operation  expenses.   Figure 
3  shows  the  effects  of  the  contingency  charge  on  each  project 
contacted,  along  with  comments  as  to  the  adequacy  of  the  O  &  M 
assessments  then  in  effect. 

Section  89-111 ( 3) (d) ,  R.C.M.  1947,  empowers  the  Board  to  fix 
and  establish  prices,  rates  and  charges  for  water  and  other 
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services  at  a  level  which  will  provide  sufficient  revenue  to  pay 
the  expenses  of  operation,  maintenance,  and  repair  of  the  pro- 
jects, as  well  as  creating  a  reserve  to  meet  contingencies  with 
respect  to  the  project.   Section  89-115,  R.C.M.  1947,  makes  it 
"...  the  duty  of  the  board  to  enter  into  such  contracts  and 
fix  and  establish  such  prices,  rates,  and  charges  so  as  to  pro- 
vide at  all  times  funds  which  will  be  sufficient  to  pay  all 
costs  of  operation  and  maintenance  .  .  .  together  with  necessary 
repairs  .  .  .  ."   The  Council  feels  the  legislative  intent  that 
projects  be  self-sustaining  is  clear  in  the  above  statutes.   Not 
only  should  state  advances  for  repairs  be  repaid  in  full,  but 
the  annual  user  association  budgets  should  be  prepared  realis- 
tically in  light  of  anticipated  needs  for  repair  and  project 
upkeep. 

The    Legislative    Council    recommends    that    the    engineer- 
ing  bureau   of   the    Water   Resources    Division    conduct 
periodic    inspections    of   each   active    project    and   report 
on    the    adequacy    of   system   maintenance.       Such    inspec- 
tions   should    include    verification    of   distribution    re- 
ports   and   servicing    of  measurement    devices . 

It    further    recommends    that,     in    conjunction    with    the 
implementation    of   the    statewide    budgeting   and  account- 
ing  system,     the    Central    Services    Division    of   the    De- 
partment  of  Natura.l    Resources    and    Conservation    develop 
a   system   of  cost   accounting   which   would  allocate   all 
overhead   or    indirect    project    costs    to    individual    pro- 
ject   accounts .       Such    indirect    costs    would    include ,    hut 
would   not   be    limited    to,    all    administrative ,    engineer- 
ing  and   bookkeeping   expenses    which   were   attributable 
either    in    whole    or    in    part    to    the    Department's    involve- 
ment   in   project    operations . 

It  further  recommends  that  each  water  user  association 
be  furnished  an  annual  statement  of  all  direct  and  in- 
direct costs  incurred  by  the  Department  of  Natural  Re- 
sources and  Conservation  and  allocated  to  such  project 
during    the   preceding   budget   year. 

It    further    recommends    that    the   repayment    of  all    direct 
and   indirect    0    &   M  costs    incurred   by    the    state   be    in- 
cluded  in    the    project    operation   and   maintenance    budget 
for    the    ensuing   year. 


LEGAL  STATUS  OF  PROJECTS 

During  the  period  in  which  Water  Conservation  Board  projects 
were  surveyed  and  constructed,  the  state  acquired  interest  in 
real  property  located  around  project  sites.   This  interest  was 
in  the  form  of  easements,  rights-of-way,  and  actual  title  to 
lands.   Due  to  a  lack  of  coordination  between  the  Board's 
engineering  and  accounting  departments,  documents  showing  the 
state's  interest  in  project  lands  have  not  been  kept  in  a  manner 
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which  allowed  periodic  review  by  either  the  Water  Conservation 
Board  or  the  Water  Resources  Board.   The  Council  feels  that 
immediate  steps  should  be  taken  to  correct  this  situation  for 
two  reasons: 

1.  Under  the  new  Montana  Constitution,  the  state  is 
no  longer  immune  from  suit  for  damages  incurred 
on  state-owned  property. 

2.  Without  an  accurate  inventory  of  property  interests 
on  each  active  and  inactive  project,  the  state  can- 
not legally  divest  itself  of  projects  which  are  no 
longer  of  value. 

The  new  Montana  Constitution  will  have  a  direct  bearing  on  the 
liability  of  the  state  for  accidents  occurring  on  water  projects. 
The  previous  Doctrine  of  Sovereign  Immunity  protected  the  state 
from  suit  when  it  performed  functions  not  proprietary  in  nature. 
Only  when  the  state  engages  in  operations  from  which  e\   profit 
is  derived  does  it  divest  itself  of  its  sovereign  character  and 
impliedly  consent  to  suits  for  damage. 

Because  of  the  uncertain  scope  and  depth  of  liability  created 
by  the  adoption  of  Article  II,  Section  18,  of  the  Montana  Con- 
stitution of  1972  V7hich  states  that  "The  state,  counties,  cities, 
towns  and  all  other  local  governmental  entities  shall  have  no 
immunity  from  suit  for  injury  to  a  person  or  property  .  .  .", 
when  considered  in  light  of  the  fact  that  the  state  of  Montana 
is  one  of  the  largest  property  owners  in  the  state: 

The    Legislative    Council    recommends    that    a    constitu- 
tional   amendment   be   proposed    to    the    43rd   Montana 
Legislative    Assembly    deleting   Article   11^    Section    18 
of   the    Montana    Constitution    of   1972, 

As  a  result  of  the  new  constitutional  provisions,  the  Council 
feels  that  the  state  should  make  every  effort  to  divest  itself 
of  any  interest  in  non-functioning  projects,  or  should  improve 
these  projects  to  lessen  the  possibility  of  injury  and  subse- 
quent tort  claim.   Consideration  should  also  be  given  to  pro- 
viding some  type  of  self  insurance  on  active  projects  retained 
by  the  state. 

When  comprehensive  studies  of  all  water  projects  presently  under 
the  state's  control  have  been  made,  a  decision  will  be  made  as 
to  the  merits  of  retaining  or  disposing  of  a  particular  project. 
The  Legislative  Auditor  has  recommended  that  following  a  critique 
of  each  project,  the  Water  Resources  Board  (Board  of  Natural  Re- 
sources and  Conservation)  should  either  (a)  establish  operation 
and  maintenance  charges  which  will  reimburse  the  state  for  ac- 
tual expenses,  (b)  turn  the  projects  over  to  the  water  users 
and  their  associations,  or  (c)  abandon  the  projects.   Following 
is  a  discussion  of  the  latter  two  alternatives  and  the  feasi- 
bility of  adopting  one  of  them. 
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Turning  the  projects  over  to  the  water  users  (b)  above.   This 
alternative  would  be  accomplished  by  either  givxng  the  projects 
to  the  water  users  or  by  selling  the  projects  to  the  users. 

The  Auditor  did  not  recommend  turning  the  projects  completely 
over  to  the  users,  as  such  action  may  not  relieve  the  Board  of 
the  debt  represented  by  state  investment  in  the  projects.   This 
argument  is  based  on  Section  89-116.1,  R.C.M.  1947,  which  pro- 
vides that  all  sums  received  from  the  sale  of  water  through 
water  purchase  contracts  shall  be  deposited  in  the  general  fund 
to  be  applied  on  the  retirement  of  the  bonds.   The  purpose  of 
the  statute  was  to  assure  that  the  state  would  be  repaid  for 
the  redemption  from  the  federal  government  through  sale  of  water 
in  the  projects.   If  the  Board  were  to  relinquish  the  projects 
to  the  water  users,  they  would,  in  effect,  be  forgiving  the 
debt  owed  on  the  repurchase  of  the  bonds  which,  it  was  argued 
by  the  Auditor,  would  violate  the  constitutional  restriction 
against  forgiveness  of  debts  by  the  state.   (Article  XIII,  Sec- 
tion 2) 

However,  in  the  present  situation.  Section  89-116.1,  R.C.M. 
1947,  does  not  make  it  mandatory  that  the  debt  be  repaid.   It 
simply  states  that  "All  sums  received  .  .  .  shall  be  deposited 
in  the  general  fund."   Furthermore,  Article  XIII,  Section  2, 
would  not  apply  because  Section  89-141  expressly  provides  that  the 
obligations  assumed  under  the  act  shall  not  be  "obligations"  of 
the  state  and  are  not,  therefore,  "debts"  within  the  meaning  of 
the  constitutional  restrictions  on  forgiveness  of  debts.   (See 
State  ex  rel.  Normile  v.  Cooney  100  M  391,  410,  47  p  2d  637.) 
It  would  appear,  then,  that  Article  XIII  and  Section  89-116.1 
alone  would  not  preclude  the  alternative  of  giving  the  projects 
to  the  users. 

However,  Section  35  of  Article  V  provides  that  ".  .  .no  appro- 
priation shall  be  made  for  charitable,  industrial,  educational 
or  benevolent  purposes  to  any  person,  corporation  or  community 
not  under  the  absolute  control  of  the  state."   The  Water  Con- 
servation Act,  itself,  was  attacked  under  that  provision  in 
State  ex  rel.  Normile  cited  above.   The  Court  held  that  the  Act 
was  not  governed  by  the  constitutional  provision  because  the 
ultimate  purpose  in  making  the  appropriation  was  a  public  one: 

The  purpose  of  the  appropriations  above  referred  to 
is  a  public  use.   The  Water  Conservation  Board  is 
created  by  law.   It  is  an  agency  of  the  state.   It 
is  under  the  absolute  control  of  the  state;  hence~ 
the  contention  here  made  cannot  prevail. 

However,  if  the  projects  were  turned  over  to  the  private  water 
user  associations,  which  are  not  under  the  direct  control  of  the 
state,  the  appropriations  made  to  maintain  the  projects  would, 
in  effect,  be  made  in  violation  of  Section  35.   The  Board  would 
not  be  able  to  "give"  the  projects  to  the  users. 

Further,  if  any  state  lands  were  involved,  the  gift  would  be 
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prohibited  by  Article  XVII,  Section  1,  of  the  constitution.   Sec- 
tion 1  requires  that  no  lands  may  be  disposed  of  unless  the  full 
market  value  of  the  land  or  interest  be  paid  to  the  state. 

The  other  option  under  this  alternative  was  to  sell  the  projects 
to  the  respective  users.   Section  89-115  provides  that  the  Board 
is  empowered  ".  .  .to  sell  or  otherwise  dispose  of  any  rights 
of  way,  easements  or  property,  when  it  shall  determine  that  the 
same  is  no  longer  needed  for  the  purposes  of  this  act  .  .  .  ." 
It  would  appear  from  this  section  that  the  Board  could  sell,  ter- 
minate services  provided  by  the  project  or  abandon  the  project 
if  it  is  no  longer  needed  for  the  purposes  of  the  act. 

Inasmuch  as  many  of  the  projects  are  not  self-sustaining  and  con- 
sistently need  funding  over  and  above  the  operation  and  mainte- 
nance charges,  it  is  unlikely  that  the  state  could  get  a  reason- 
able value  from  a  sale  of  the  projects.   However,  xf  the  projects 
were  sold  at  a  public  auction,  the  price  received  from  the  high- 
est bidder  would  probably  satisfy  the  "full  market  vp"ue"  re- 
quirement of  Article  XVII  of  the  constitution. 

If  the  state  were  not  able  to  sell  the  projects,  it  could  ter- 
minate the  users  agreement,  shut  the  headgates,  dry  up  the 
ditches  and  possibly  reclaim  the  land.   In  that  event,  the  land 
board  would  then  be  responsible  for  leasing  the  land  for  purposes 
other  than  providing  water  to  water  user  associations.   This 
might  also  tend  to  encourage  the  water  users  to  purchase  the 
projects  before  the  state  terminated  the  use  of  the  project. 
Further,  this  latter  activity  would  render  the  project  harmless 
and  reduce  the  possibility  of  an  accident  occurring  which  would 
render  the  state  liable  for  damages. 

Abandonment  (c)  above.   This  alternative  runs,  again,  into  Arti- 
cle XVII,  Section  1,  requiring  that  full  market  value  be  paid  to 
the  state.   The  state  could  "abandon"  the  project,  but  would 
still  own  the  land  and  the  fixtures.   Therefore,  the  state,  as 
landowners,  would  probably  be  liable  for  any  damages  resulting 
from  a  burst  dam  or  canal. 

Under  the  present  statutory  authority,  if  the  Board  intends  to 
dispose  of  the  property  by  abandonment  or  termination  of  user 
contracts,  it  must  show  that  the  project  no  longer  is  needed  for 
the  purposes  of  the  Act.   The  stated  purposes  of  the  Act  are  to 
promote  the  conservation,  development,  storage,  distribution  and 
utilization  of  water.   If  the  state  were  to  abandon  the  projects 
it  could  be  effectively  argued  by  the  association  users  that 
the  Board  was  not  fulfilling  its  duties  under  the  act  and  it 
may  be  difficult  or  impossible  to  support  the  petition  that  the 
project  was  no  longer  needed  for  the  purposes  of  the  act. 

In  summary,  the  only  legally  acceptable  way  the  Board  could  "turn 
over"  the  projects  to  the  users  is  to  make  a  sale  of  the  project 
for  an  amount  reasonably  close  to  the  state  investment  in  the 
project  or  sell  the  project  to  the  highest  bidder  at  public 
auction.   The  audit  report  suggests  that  the  associations  did  not 
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want  responsibility  for  the  projects  because  of  the  maintenance 
and  repair  problems.  If  this  is  true,  it  may  be  somewhat  opti- 
mistic to  presume  that  the  Board  could  sell  the  projects  to  the 
user  associations. 

The  Council  feels  that  the  state  should  be  given  the  option  of 
selling  projects  which  have  been  proven  to  be  of  no  value  and 
which  in  fact  represent  a  source  of  potential  liability.   After 
formulating  critiques  of  individual  projects,  the  agency  board 
should  have  the  express  authority  to  terminate  contracts, 
reclaim  lands,  and  sell  its  interest  to  any  property  acquired 
in  this  manner. 

The    Legislative    Council    recommends    that    the    Board   of 
Natural   Resources    and    Conservation    be    empowered    to 
selli    transfer ,    abandon   or   otherwise    dispose    of  any 
project   rights-of-way i    easements    or   other   property 
when    it    determines    that    the    same    is    no    longer   needed 
for  any    state   purposes.      Specific   options   which 
should   he    available    to    the    Board  would   include^    but 
would  not  be    limited   to: 

(1)  Retain    title    to    the   project . 

(2)  Release    title    to   project    through: 

(a)  Sale    of  project    at   public    auction. 

(b)  Sale    of  project    directly    to    authorized 
user   association. 

(Z)       Transfer   of  project    title    to    State    Depart- 
ment   of  Lands . 
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EXHIBIT  3 


POTENTIAL  VALUE  OF  WATER  RESOURCES  BOARD  PROJECTS 
(acre  feet,  miner's  inches*,  acres**) 


Project 

Rock  Creek 

Willow  Creek 

Flint  Creek 

Livingston  Ditch 

Ruby  River 

Ackley  Lake 

Nevada  Creek 

Upper  Musselshell 

Sidney 

West  Fork  Bitterroot 

Broadwater-Missouri 

Middle  Creek 

De adman ' s  Basin 

Vigilante  Canal 

West  Bench 

Hysham  Pumping 

Delphia-Melstone 

?etrolia 

Nilan 

Florence  Canal 

Frenchman  Creek 

Paradise 

North  Side  Canal 

Totals 


Firm  Annual 
Yield 


331,483 
2,600* 
23,900** 


Contracted 

Amount 


Available 
For  Sale 


Value  of 
Unsold  Amount  -*■ 


31,500 

17,200 

14,300 

$    557,700 

12,000 

8,663 

3,337 

72,580 

16,040 

14,745 

1,295 

51,800 

2,600* 

2,374* 

226* 

6,780 

38,850 

24,715 

14,135 

237,468 

5,266 

2,436 

2,830 

67,920 

10,500 

6,060 

4,440 

135,198 

30,000 

15,121 

14,879 

474,640 

15,000 

9,675 

5,325 

86,265 

30,000 

6,000 

24,000 

980,200 

42,000 

27,310 

14,690 

401,037 

8,027 

7,803 

224 

13,200 

30,000 

20,386 

9,614 

237,946 

15,000 

12,440 

2,560 

51,200 

9,000 

8,175 

825 

13,612 

7,600** 

5,574** 

2,026** 

162,080 

16,300** 

3,957** 

12,343** 

1,297,325 

5,300 

2,989 

2,311 

231,100 

10,000 

3,573 

6,427 

321,350 

8,000 

1,640 

6,360 

104,940 

7,000 

6,450 

550 

16,500 

3,000 

2,955 

45 

4,770 

5,000 

0 

5,000 

75,000 

198,336 
2,374* 
9,531** 


133,147 
226* 
14,369** 


$  5,600,611 


1  Based  on  prevailing  water  marketing  rates  on  June  30,  1971, 
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EXHIBIT    5 


PROPOSED    PROJECT    CRITIQUE    FORMAT 
WORK    TASK    SCHEDULE 


PHASE  I:      Information  Inventory 

Tasks 

1.  Review  past  operation,  maintenance  and  repair  accomplishments 

2.  Review  Inspection  reports 

3.  Initial  investigation  of  problems  identified 

FIRST  CHECK:   Finalize  Study  Plan,  file  report  prepared. 
PHASE  II:   Project  Inventory  (Happing  and  Field  Investigations) 

Tasks 

1.  Map  and  analyse  distribution  system 

2.  Rate  life  and  capacity  of  existing  structures 

3.  Identify  needs  (structural  and  physical  system) 

4.  Identify  otlicr  potential  uses  of  project  land  and  water 

PHASE  III:   Land  Use 

Tasks 

1.  Soil  mapping 

2.  Acres  irrigated  and  irrigable 

3.  Crop  water  requirements 

SECOND  CHECK:   Assess  the  potential  for  management  and  development 
of  project  area. 

PHASE  IV:   Detailed  Study  of  Alternative  Rehabilitation  Plans 

Tasks 

1.  Consider  alternative  system  components 

2.  Preliminary  cost  estimates 


PHASE  V: 


PHASE  VI; 


Economic  Investigations 
THIRD  CHECK:   Project  Formulation 
Critique  Report 
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TENTATIVE    INVESTIGATION    PLAN 


I.      Resource   Inventory 

A.  Water  Supply 

B.  Soli  Resources 

C.  Environmental  Resources 

D.  Human  Resources 

E.  Present  Land  Use 

F.  Local  Economy  -  Descriptive 
G. 

II.   Potentials  for  Management  and  Development 

A.  Irrigation 

B.  Flood  Control 

C.  Recreation 

D.  Municipal  and  Industrial 

E.  Environmental 
F. 

III.   Engineering  Investigations 

A.  Existing  System 

1.  Description 

2.  Problems 

B.  Develop  Alternative  Plans — With  Other  Team  Members 

C.  Design  Work  for  Alternatives 

D.  Cost  Estimates  for  Various  Alternatives 

IV.   Economic  Investigations 

A.  Benefit/Cost  Analysis 

B.  Cost  Sharing  and  Cost  Allocation 

C.  Potential  Financing 

D.  Financial  History 
E. 

V.   Environmental  Investigations 

A.   With/Witliout  Analysis  for  Each  Alternative 
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APPENDIX   A 


BILL   NO. 


INTRODUCED    BY 


89-34C4 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  89-340  4, 
R.C.M.  1947,  TO  REQUIRE  A  PETITION  SIGNED  BY  TEN  PERCENT  (10%) 
OF  THE  VOTERS  IN  A  WATER  CONSERVANCY  DISTRICT  BEFORE  A  PRE- 
LIMINARY SURVEY  IS  INITIATED." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Section  89-3404,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"89-3404.   Preliminary  survey — written  request.   (1)   To 
request  a  preliminary  survey  for  a  proposed  conservancy  district, 
the  applicants  shall  present  a  written  request  petition  to  the 
water  board. 

(2)  The  aregaesfc  petition  shall: 

(a)   be  signed  by  ten  percent  (10%)  of  the  registered 
voters  residing  within  the  boundaries  of  the  proposed  conservancy 
district; 

jaj-  (b)   generally  describe  the  proposed  boundaries  of  the 
district; 

■(b>  (c)   specify  the  purpose  or  purposes  of  the  district; 

jej-  (d)   list  the  works  contemplatedTj_ 

(e)   request  that  a  preliminary  survey  be  initiated. 

(3)  The  water  board  may  initiate  a  preliminary  survey  with- 
out any  prior  reqaesfc  written  petition. " 


APPENDIX  B  5 

t 
f 


BILL  NO. 

INTRODUCED  BY 


89-3411 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  89-3411, 
R.C.M.  194  7,  TO  PROVIDE  FOR  THE  INCLUSION  OF  COSTS  OF  PRELIMINARY 
AND  FEASIBILITY  STUDIES  FOR  WATER  CONSERVANCY  DISTRICTS  AS  COSTS 
OF  CONSTRUCTION." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATr;  OF  MON- 
TANA: 

Section  1.   Section  89-3411,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"89-3411.   Reimbursement  for  expenses  of  organizing  election, 
If  organized,  the  district  shall  reimburse  the  county,  or  coun- 
ties, for  the  expenses  incurred  in  the  organizing  election. 

The  costs  of  conducting  the  preliminary  and  feasibility 
studies  shall  be  considered  costs  of  construction  of  an  approved 
project  and  shall  be  included  in  determination  of  the  repayment 
schedules  by  the  directors  of  the  district." 
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APPENDIX  C 

BILL  NO. 


INTRODUCED  BY 


89-105 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  89-105, 
R.C.M.  1947,  TO  REQUIRE  WATER  USER  APPROVAL  BEFORE  CAPITAL  IM- 
PROVEMENTS ARE  MADE  ON  WATER  PROJECTS  IN  CASES  WHERE  CONSTRUC- 
TION ESTIMATE  IS  FIVE  PERCENT  (5%)  OR  MORE  ABOVE  THE  JRIGINAL 
BOARD  ESTIMATE. " 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Section  89-105,  R.C.M.  1947,  is  amended  to  read 
as  follows: 

"89-10  5.   Power  of  board  to  construct  works  and  to  act  be- 
yond jurisdiction.   The  board  is  hereby  authorized  to  construct, 
whenever  it  shall  deem  such  construction  expedient,  any  public 
works  as  hereinabove  defined,  the  cost  of  such  construction  to 
be  paid  wholly  by  means  of  or  with  the  proceeds  of  revenue  bonds 
hereinafter  authorized  or  of  a  grant  to  aid  in  financing  such 
construction  from  the  United  States  of  America  or  any  instru- 
mentality or  agency  thereof  and  of  other  funds  provided  under 
the  authority  of  this  act.   Before  constructing  any  project, 
the  board  siiall  make  estimates  of  the  cost  of  the  project,  of 
the  cost  of  maintaining,  repairing  and  operating  the  same,  and 
of  the  revenues  to  be  derived  therefrom,  and  no  such  project 
shall  be  constructed  unless,  according  to  such  estimates,  the 
revenues  to  be  derived  therefrom  will  be  sufficient  to  pay  the 
cost  of  maintaining,  repairing  and  operating  the  same,  and  to 
pay  the  principal  and  interest  of  revenue  bonds  which  may  be 
issued  for  the  cost  of  such  project;  provided,  however,  that  in 
connection  with  the  issuance  of  any  of  such  bonds,  the  failure 
of  the  board  to  make  the  estimates  required  by  this  section  or 
to  make  same  in  proper  form  shall  in  no  way  affect  the  validity 
or  enforceability  of  any  such  bonds  or  of  the  trust  indenture, 
resolution  or  other  security  therefor. 

However,  should  the  bid  of  the  lowest  responsible  bidder  on 


any  capital 

improvement  associated  with 

public  works 

as 

defined 

in  this  sect 

ion 

exceed 

the  board  estima 

tes  of 

the  cost 

of  the 

improvements 

by 

more  than  five  percent 

(5%) ,  the  board 

shall 

ob- 

tain approva 

1  from  the 

works  user  association 

before 

th 

e  bid 

is 

accepted. 
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The  purpose  of  this  act  is  to  meet,  so  far  as  possible,  a 
state-wide  need  for  the  conservation  and  use  of  water,  through 
the  construction  and  operation  of  projects  designed  for  such 
purposes.   The  board  is  therefore  empowered  to  make  such  in- 
vestigations as  may  be  necessary  to  plan  and  carry  out  a  com- 
prehensive state-wide  program  of  water  conservation.   The  pro- 
jects to  be  finally  constructed  shall  qualify  as  parts  of  such 
state-wide  program  and  shall  be  approved  by  the  board  upon  the 
showing  of  their  prospective  ability  to  meet,  through  the  sale 
of  water  or  other  services,  the  cost  of  operation,  maintenance 
and  repair  and  the  amortization  of  the  cost  of  the  construc- 
tion; provided,  however,  that  the  failure  of  the  board  to  deter- 
mine such  prospective  ability  of  a  project  shall  in  no  way 
affect  the  validity  or  enforceability  of  any  of  such  bonds  or 
of  the  trust  indenture,  resolution,  or  other  security  therefor. 

The  board  may  exercise  any  of  its  powers: 

(a)  In  any  adjoining  state,  unless  the  exercise  of  such 
power  is  not  permitted  under  the  laws  of  such  state  or  of  the 
United  States  of  America. 

(b)  In  any  national  forest  or  pioblic  domain  of  the  United 
States  of  America  adjoining,  or  located  in,  the  state  of  Montana, 
unless  the  exercise  of  such  powers  is  not  permitted  under  the 
laws  of  the  United  States  of  America. 

(c)  In  any  adjoining  country  unless  the  exercise  of  such 
powers  is  not  permitted  under  the  laws  of  such  country  or  of 
the  United  States  or  under  the  treaties  between  such  country  and 
the  United  States;  provided  that  the  provisions  of  sections  8  9- 
120,  89-121,  89-122  and  89-124  shall  not  apply  to  waters  appro- 
priated and  located  outside  the  state  so  long  as  such  waters 

are  located  outside  the  state  or  to  rights  in  waters  appropriated 
and  located  outside  the  state,  and  that  all  such  waters  shall  be 
appropriated  and  all  rights  in  such  waters  acquired  by  the  board 
in  compliance  with  the  laws  of  the  jurisdiction  in  which  such 
waters  are  located  and  appropriated  and  with  the  laws  of  the 
United  States. " 
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APPENDIX  D 

BILL  NO. 

INTRODUCED  BY 


89-115 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  89-115, 
R.C.M.  194  7,  TO  GRANT  SPECIFIC  AUTHORITY  OF  THE  WATER  RESOURCES 
BOARD  TO  PROVIDE  FOR  THE  DISPOSAL  OF  WATER  PROJECTS;  AND  TO  IN- 
CLUDE A  WAIVER  OF  LIABILITY  FROM  SUIT  ON  BEHALF  OF  THjJ  STATE." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  89-115,  R.C.M.  1947,  is  amended  to  read 
as  follov/s: 

"89-115.   Water  funds — rates — sale  of  water — lease  and  sale 
of  water  rights  and  property.   The  board  is  hereby  authorized 
and  empowered,  subject  to  the  provisions  of  this  act,  to  fix  and 
establish  the  prices,  rates  and  charges  at  which  any  and  all  the 
resources  and  facilities  made  available  under  the  provisions  of 
this  act  shall  be  sold  and  disposed  of;  to  enter  into  any  and  all 
contracts  and  agreements,  and  to  do  any  and  all  things  which  in 
its  judgment  are  necessary,  convenient  or  expedient  for  the 
accomplishment  of  any  and  all  the  purposes  and  objects  of  this 
act,  under  such  general  regulations  and  upon  such  terms,  limita- 
tions and  conditions  as  it  shall  prescribe;  and  it  is  and  shall 
be  the  duty  of  the  board  to  enter  into  such  contracts  and  fix 
and  establish  such  prices,  rates  and  charges  so  as  to  provide 
at  all  times  funds  which  will  be  sufficient  to  pay  all  costs  of 
operation  and  maintenance  of  any  and  all  of  the  works  authorized 
by  this  act,  together  with  necessary  repairs  thereto,  and  which 
will  provide  at  all  times  sufficient  funds  to  meet  and  pay  the 
principal  and  interest  of  all  bonds  as  they  severally  become 
due  and  payable;  provided,  that  nothing  contained  in  this  act 
shall  authorize  any  change,  alteration  or  revision  of  any  such 
rates,  prices  or  charges  as  established  by  any  contract  entered 
into  under  authority  of  this  act  except  as  provided  by  any  such 
contract. 

Since  the  incorporated  water  users'  associations  are  sus- 
taining and  responsible  for  the  operations  of  the  works,  such 
corporations  are  also  solely  liable  for  any  court  action  which 
may  be  brought  against  them  or  the  state  of  Montana  for  any  in- 
jury or  damages  occurring  on  the  works  caused  by  a  failure  to 
maintain  safe  working  and  operating  conditions. 
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Every  contract  made  by  the  board  for  the  sale  of  water,  use 
of  water,  water  storage  or  other  service,  or  for  the  sale  of  any 
property  or  facilities,  shall  provide  that  in  the  event  of  any 
failure  or  default  in  the  payment  of  any  moneys  specified  in  such 
contract  to  be  paid  to  the  board,  the  board  may,  upon  such  notice 
as  shall  be  prescribed  in  such  contract,  terminate  such  contract 
and  all  obligations  thereunder.   The  act  of  the  board  in  ceasing 
on  any  such  default  to  furnish  or  deliver  water,  use  of  water, 
water  storage  or  other  service  under  such  contract  shall  not  de- 
prive the  board  of,  or  limit  any  remedy  provided  by  such  contract 
or  by  law  for  the  recovery  of  any  and  all  moneys  due  or  which 
may  become  due  under  such  contract. 

The  board  is  empowered  to  sell,  transfer  to  user  associa- 
tions, abandon  or  otherwise  dispose  of  any  rights  of  way,  ease- 
ments or  property  when  it  shall  determine  that  the  same  is  no 
longer  needed  for  the  purposes  of  this  act,  or  to  lease  or  rent 
the  same  or  to  otherwise  take  and  receive  the  income  or  profit 
and  revenue  therefrom.   A  determination  shall  be  made  by  the 
board  as  to  the  market  value  of  rights  of  way,  easements  or 
property  to  be  sold,  transferred,  abandoned  or  otherwise  disposed 
of.   All  income  or  profit  and  revenue  of  the  works  and  all  moneys 
received  from  the  sale  or  disposal  of  water,  use  of  water,  water 
storage,  or  other  service,  and  from  the  operation,  lease,  sale  or 
other  disposition  of  the  works,  property  and  facilities  acquired 
under  the  provisions  of  this  act,  shall  be  paid  to  the  credit  of 
the  appropriate  water  fund." 
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APPENDIX  E 

BILL  NO. 

INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  SUBMIT  TO  THE  QUALIFIED 
ELECTORS  OF  MONTANA  REPEAL  OF  ARTICLE  II,  SECTION  18,  OF  THE 
1972  CONSTITUTION  OF  MONTANA  RELATING  TO  WAIVER  OF  SOVEREIGN 
IMMUNITY  BY  THE  STATE  OF  MONTANA. " 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Article  II,  section  18  of  the  constitution  of 
the  state  of  Montana  is  hereby  repealed  as  of  July  1,  1973. 

Section  2.   When  this  amendment  is  submitted  to  the  elec- 
tors of  the  state  of  Montana,  there  shall  be  printed  on  the 
ballot  the  full  title  and  substance  of  Article  II,  section  18, 
and  the  following  words: 

"/   /   For  repeal  of  the  above  section. 


/   /   Against  repeal  of  the  above  section." 


ft 

t- 
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RECOMMENDATIONS 

The  Montana  Legislative  Council  recommends: 

1.  That    the    United   States    Department    of  Agriculture    treat 
Montana' s    present    winter    allowance    as    an    "income    dis- 
regard"  rather    than   as   an   addition    to    income. 

2.  That    the    Department    of  Social    and   Rehabilitation    Services 
take    the    necessary    steps    to    improve    food   stamp    distribu- 
tion   through    local    post    o ffioes . 

2.       That    the    federal    government    reimburse    all    states    for   old- 
age   assistance^    aid   to    dependent   children   and  aid   to 
needy    blind   for   all    Indians    residing    on    reservations    or 
on   allotted   or    trust    lands.       In   addition^    the    federal 
government    should   reimburse    the    states    for    the    amount    of 
state   aid    to    the    permanently    and   totally    disabled   Indians 
and   for   medical    assistance    payments    for   Indians    who   re- 
side   on    reservations    or   on    allotted   or    trust    lands,    as 
referred    to    in    S2265,    presently    before    Congress . 

4.  That    the    statutes    be   amended   to    clearly    define    the   respon- 
sibility   of  payment    between    state    a?id    county    or    counties 
to   welfare    recipients . 

5.  That    legislation   be    drafted   which    would   give    the    Depart- 
ment  of  Social   and  Rehabilitation   Services   authority    to 
make    initial    payments    to    eligible   persons    at    the    county 
level . 

6.  That    the    state  ' s    responsibility    for    dependent    and   neglect- 
ed  children    be    extended    to    the    age    of  majority . 

7.  That    a    Youth   Services    Coordinating    Council ,    composed   of 
the    directors    of   the    Department    of   Social    and   Rehabilita- 
tion   Services ,    Department    of   Institutions ,    Department    of 
Public    Instruction,    Department    of  Health    and   others    con- 
cerned with   youth,    be   required   by    law    to    meet    regularly 
to    discuss   problems    and   take    coordinated   action. 

8.  That   a   personnel    and   salary    classification    system   be    im- 
plemented  within    the    Department    of  Social    and   Rehabilita- 
tion   Services . 

9.  That    the    two    functions    of   eligibility    determination   and 
social    services    be    performed   by    different    individuals 
wherever   possible . 

10.  That    the    lien    laws    for    the    welfare    system   be    retained. 

11.  That  the  Department  of  Social  and  Rehabilitation  Services 
periodically  review  the  process  for  appeal  and  fair  hear- 
ings . 
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22.  That    the   degree   of  county   control   of  the   welfare    system 
remain   at   its   present    level. 

23.  That   Section    72-502    be   amended   so    that    aid   to    dependent 
children    (ADC)    may   be   paid   to   a   child   up    to    the   age    of 
twenty-two    (22),    providing    he    is    attending    school;    not 
to    conflict   with    the    federal    regulation    223.  20. 

24.  That   medicaid  benefits   be   offered   on   a    sliding    income 
scale. 

25.  That    the   income    tables   pertaining    to    the    family    responsi- 
bility   laws   be   updated  on    the   basis   of  inflation   between 
2953   and    2972. 

26.  That   the   statutes   governing   eligibility   for   welfare 
assistance   be   amended   to    include    children   of  unemployed 
fathers    by   making    unemployment   a    condition   for    eligibility  ~ 

That   said   fathers   are   registered  with   the   Employment 
Security    Commission   and  will   accept    employment   offered 
therefrom. 

27.  That   each   county   welfare   department   may    employ    an   attor- 
ney  as   a    deputy    county   attorney   on   a   part-time   basis    to 
pursue    support   payments   which   are    due   welfare   recipients . 

28.  That    the   43rd  Legislative   Assembly   review   nursing   home 
costs   and  appropriate   sufficient   funds    to   adequately 
finance    the   full   amount   of  these   costs    for   welfare   recip- 
ients. 
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HOUSE  JOINT  RESOLUTION  NO.  1 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  OF 
THE  STATE  OF  MONTANA  REQUESTING  THAT  THE  LEGISLATIVE  COUNCIL 
CONDUCT  A  STUDY  OF  PUBLIC  VffiLFARE  PROGRAMS  ADMINISTERED  BY  THE 
DEPARTMENT  OF  PUBLIC  WELFARE  AND  REPORT  ITS  FINDINGS,  TOGETHER 
WITH  RECOMMENDATIONS  AND  ANY  NECESSARY  IMPLEMENTING  LEGISLATION 
TO  THE  FORTY-THIRD  LEGISLATIVE  ASSEMBLY. 


WHEREAS,  expenditures  for  programs  administered  by  the  de- 
partment of  public  welfare  represent  a  substantial  amount  of 
money ,  and 

WHEREAS,  in  addition  to  its  obligation  to  administer  these 
programs,  the  state  of  Montana  has  an  obligation  to  insure  that 
the  programs  are  accomplishing  their  stated  goals  and  are  of- 
fering maximum  benefits  to  the  welfare  recipients  within  the 
amounts  of  money  expended,  and 

WHEREAS,  a  careful  study  of  the  programs  might  lead  to  im- 
provements that  would  not  only  improve  the  return  to  the  state 
for  the  moneys  expended,  but  also  provide  better  services  to  the 
persons  served  by  these  programs ,  and 

WHEREAS,  there  should  be  a  careful  examination  of  the  salaries 
paid  to  employees  of  the  department  of  public  welfare  to  deter- 
mine whether  these  persons  are  compensated  at  a  fair  and  equitable 
rate  compared  with  other  state  employees. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRE- 
SENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  is  requested  to  conduct  a  study  of 
the  programs  administered  by  the  department  of  public  welfare  to 
determine  if  improvements  could  be  made  not  only  to  increase  the 
return  to  the  state  for  moneys  expended,  but  also  provide  better 
services  to  the  persons  served  by  these  programs. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  re- 
quested to  include  in  its  investigation  statements  and  opinions 
from  persons  served  by  welfare  programs  and  from  organizations 
representing  such  persons. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  re- 
quested to  include  in  its  study,  an  examination  of  the  salari-^' 
paid  to  employees  of  the  department  of  public  welfare  to  deteriiine 
whether  these  persons  are  compensated  at  a  fair  and  equitable 
rate  compared  with  other  state  employees. 
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BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  report 
its  findings  in  writing,  together  with  recommendations  and  any 
implementing  legislation  necessary,  to  the  forty-third  legislative 
assembly. 

BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  state  is  in- 
structed to  send  copies  of  this  resolution  to  the  state  administra- 
tor of  public  welfare  and  the  executive  director  of  the  legislative 
council . 
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INTRODUCTION 

The  Legislative  Council's  Subcommittee  on  Pioblic  Welfare  was 
established  pursuant  to  House  Joint  Resolution  No.  1.   This 
resolution  charged  the  Council  with  the  responsibility  of  con- 
ducting a  study  of  the  programs  offered  by  the  Department  of 
Public  Welfare  to  determine  if  these  programs  are  being  judi- 
ciously administered  and  are  at  the  same  time  offering  maxim\im 
benefits  to  welfare  recipients  within  the  limits  of  the  funds 
available.   In  addition,  the  Legislative  Council  was  directed 
to  examine  the  salaries  paid  to  employees  of  the  Department  of 
Public  Welfare  to  ensure  that  these  persons  are  being  compen- 
sated at  a  fair  and  reasonable  rate  compared  with  other  state 
employees. 

Specifically,  House  Joint  Resolution  No.  1  stated. 


WHEREAS,  expenditures  for  programs  administered  by  the  depart- 
ment of  public  welfare  represent  a  substantial  amount  of  money, 
and 

WHEREAS,  in  addition  to  its  obligation  to  administer  these  pro- 
grams, the  state  of  Montana  has  an  obligation  to  insure  that  the 
programs  are  accomplishing  their  stated  goals  and  are  offering 
maximum  benefits  to  the  welfare  recipients  within  the  amounts  of 
money  expended,  and 

WHEREAS,  a  careful  study  of  the  programs  might  lead  to  improve- 
ments that  would  not  only  improve  the  return  to  the  state  for  the 
moneys  expended,  but  also  provide  better  services  to  the  persons 
served  by  these  programs,  and 

WHEREAS,  there  should  be  a  careful  examination  of  the  salaries 
paid  to  employees  of  the  department  of  public  welfare  to  determine 
whether  these  persons  are  compensated  at  a  fair  and  equitable  rate 
compared  with  other  state  employees. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRESENTA- 
TIVES OF  THE  STATE  OF  MONTANA: 

That  the  legislative  council  is  requested  to  conduct  a  study  of 
the  programs  administered  by  the  department  of  public  welfare  to 
determine  if  improvements  could  be  made  not  only  to  increase  the 
return  to  the  state  for  moneys  expended,  but  also  provide  better 
services  to  the  persons  served  by  these  programs. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  requested 
to  include  in  its  investigation  statements  and  opinions  from  persons 
served  by  welfare  programs  and  from  organizations  representing  such 
persons. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  is  requested 
to  include  in  its  study,  an  examination  of  the  salaries  paid  to  em- 
ployees of  the  department  of  public  welfare  to  determine  whether 
these  persons  are  compensated  at  a  fair  and  equitable  rate  compared 
with  other  state  employees. 

BE  IT  FURTHER  RESOLVED,  that  the  legislative  council  report  its 
findings  in  writing,  together  with  recommendations  and  any  imple- 
menting legislation  necessary,  to  the  forty-third  legislative  assem- 
bly. 
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BE  IT  FURTHER  RESOLVED,  that  the  secretary  of  state  is  instructed 
to  send  copies  of  this  resolution  to  the  state  administrator  of 
public  welfare  and  the  executive  director  of  the  legislative  council. 


In  order  to  fulfill  the  directives  of  HJR  No.  1,  the  public  wel- 
fare subcommittee  conducted  an  extensive  examination  of  the  pro- 
grams offered  by  the  reorganized  Montana  Department  of  Public 
Welfare,  now  called  the  Department  of  Social  and  Rehabilitation 
Services;  the  most  recent  welfare  reforms  of  other  states;  the 
views  of  welfare  recipients  as  presented  in  a  series  of  state- 
wide hearings  held  in  November,  1971;  and  the  salaries  of  em- 
ployees within  SRS  in  comparison  to  similar  positions  in  other 
state  agencies. 


THE  MONTANA  WELFARE  SYSTEM 

In  Montana,  as  in  all  other  states,  the  welfare  system  is  gen- 
erally based  on  a  broad  series  of  regulations  promulgated  by  the 
federal  government  which  are  administered  by  state  and  local 
governments.   On  a  broad  scope  the  states  must,  therefore,  take 
their  direction  from  the  federal  government.   The  states  have 
little  direct  control  over  the  regulations  which  have  been  insti- 
tuted by  the  federal  government.   However,  there  are  many  speci- 
fic areas  in  v/hich  state  action  can  implement  reforms  of  a 
positive  nature. 

Funding  of  the  welfare  system  follows  a  division  of  responsibility 
between  federal,  state  and  local  governments  similar  to  that  en- 
countered in  the  administration  of  the  system.   Each  level  of 
government  has  some  control  over  the  funding  devoted  to  the  wel- 
fare system;  as  a  consequence,  reform  at  the  state  level  is 
limited  to  funds  originating  at  the  state  and  local  level.   Re- 
cently, the  court  rulings  declaring  residency  requirements  for 
welfare  recipients  unconstitutional  have  increased  the  burden  on 
state  and  local  welfare  funds.   In  order  to  describe  Montana's 
welfare  system  a  summary  of  the  programs  offered  by  SRS  and  of 
the  funds  devoted  to  this  system  is  presented  in  the  following 
paragraphs. 

Total  program  costs  for  Central  Services,  Special  Services, 
Visual  Services  and  Medical  Assistance  within  the  Department  of 


House  Joint  Resolution  No.  1,"  Laws  and  Resolutions  of  the 

State  of  Montana,  Forty-Second  Session,  1971,  Volume  II, 

pp.  1695-1696.  ~~ 

2Budget  information  was  furnished  by  the  Bureau  of  the  Budget; 
program  information  by  Social  and  Rehabilitation  Services. 
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Social  and  Rehabilitation  Services  for  Fiscal  Year  1972  were 
$40,016,008.   Funding  for  these  programs  was  obtained  from  the 
following  sources: 

General  Fund:  $   8,4  32,373 

County  Reimbursements  59  5,460 

Refunds  and  Balances  Forward  2  89,188 

Federal  and  Private  Revenue  Fund: 

Public  Welfare  Account  4,355,471 

Federal  and  Private  Grant  Clearance  Fund: 

Public  V7elfare  Account  21,262,900 

County  Funds  5,080, 616 

TOTAL  $  40,016,008 


MAJOR  PROGRAMS 

CENTRALIZED  SERVICES 

The  Centralized  Services  program  performs  those  functions  re- 
quired to  support  the  other  programs  of  the  Department.   The  ac- 
tivities of  the  program  include  accounting,  payroll,  auditing, 
purchasing,  information  and  education,  data  processing,  statis- 
tics and  research,  legal  services,  budget  and  management  ser- 
vices, and  personnel  services.   The  Centralized  Services  Division 
is  responsible  for  this  program. 

SPECIAL  SERVICES 

The  Special  Services  program  performs  two  functions  within  the 
Department.   One  of  the  functions  is  staff  development  and 
training.   The  second  function--special  services  development — 
includes  the  following  activities:   program  evaluation  and  plan- 
ning, client  (recipient)  training  and  employment,  volunteer 
service  development,  and  civil  rights  compliance.   The  Special 
Services  Division  is  responsible  for  these  programs. 

SOCIAL  SERVICES 

The  functions  of  this  program  are  providing,  either  directly  or 
through  purchase,  public  social  services  to  help  families  and 
individuals  in  one  or  more  areas  of  functioning;  protective 
services  for  children  and  adults  who  are  neglected,  abused  or  ex- 
ploited; and  community  planning  in  cooperation  with  other  com- 
munity agencies,  organizations,  and  interested  citizens  in  the 
development  and/or  extension  of  the  broad  range  of  resources  and 
facilities  to  meet  the  social  and  economic  needs  of  the  state 
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and  individual  communities.   In  pursuit  of  these  broad  goals, 
the  Department  seeks  through  individual,  group  and  supportive 
services  and  community  organization  activities,  to  improve 
the  condition  of  individuals  and  families  in  the  following 
areas:   economic  independence;  education;  family  stability  and 
personal  adjustment;  housing  and  money  management;  health, 
personal  independence  and  self-care;  child  and  youth  develop- 
ment; child  care  and  protection;  and  protection  of  adults.   The 
Social  Services  Division  is  responsible  for  these  programs. 

ECONOMIC  ASSISTANCE 

Administration  of  direct  payments  to  persons  who  are  found 
eligible  for  Old  Age  Assistance,  Aid  to  Dependent  Children,  Aid 
to  the  Needy  Blind,  Aid  to  the  Permanently  and  Totally  Disabled, 
Medical  Assistance,  Food  Stamps,  and  Commodity  Distribution  is 
accomplished  through  the  Economic  Assistance  Program.   The 
Economic  Assistance  Division  is  responsible  for  this  program. 

ELIGIBILITY  DETERMINATION 

Determination  for  eligibility  for  Old  Age  Assistance,  Aid  to  the 
Permanently  and  Totally  Disabled,  Aid  to  Dependent  Children, 
Aid  to  the  Needy  Blind,  Medical  Assistance,  and  General  Assist- 
ance is  accomplished  through  the  Eligibility  Determination  pro- 
gram.  The  Economic  Assistance  Division  is  responsible  for 
this  program. 


VISUAL  SERVICES 

Providing  rehabilitation  services  (physical  restoration,  trans- 
portation, occupational  and  business  licenses,  tools  and  equip- 
ment, training  materials,  training,  maintenance,  testing, 
guidance  and  counseling,  and  placement  and  follow-up)  to  the 
state's  visually  handicapped  is  accomplished  through  the  Visual 
Services  program.   The  Visual  Services  Division  is  responsible 
for  this  program. 

REHABILITATION  SERVICES 

Rehabilitation  services  (physical  restoration,  transportation, 
occupational  and  business  licenses,  tools  and  equipment,  train- 
ing materials,  training,  maintenance,  testing,  guidance  and 
counseling,  and  placement  and  follow-up)  for  handicapped  Mon- 
tanans,  except  for  the  visually  handicapped,  is  accomplished 
through  this  program.   The  Rehabilitation  Services  Division  is 
responsible  for  this  program. 
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YOUTH  DEVELOPMENT 

Planning  projects  and  programs  to  prevent  juvenile  delinquency 
is  accomplished  through  the  Youth  Development  program.   The  Re- 
habilitation Services  Division  is  responsible  for  this  program. 


SPECIAL  PROJECTS 

The  planning,  organizing,  and  directing  of  the  development  of 
sheltered  workshops,  rehabilitation  centers,  work-study  pro- 
grams, institutional  programs,  and  other  special  disability 
projects  is  accomplished  through  the  Special  Projects  program. 
The  Rehabilitation  Services  Division  is  responsible  for  this 
program. 


DISABILITY  DETERiMINATION 

Determinations  of  medical-legal  disability  for  applicants  for 
social  security  disability  benefits,  who  satisfy  federal  cover- 
age requirements  and  who  reside  within  Montana  jurisdictions, 
is  accomplished  under  the  Disability  Determination  program. 
The  Rehabilitation  Services  Division  is  responsible  for  this 
program. 


SERVICES  TO  THE  AGED 

The  administration  of  federal  grants  (made  under  Title  III  of 
the  Older  Americans  Act  of  1965)  for  social,  employment,  and 
recreational  projects  for  Montana's  senior  citizens  is  accom- 
plished under  the  Services  to  the  Aged  program.   To  date,  the 
major  portion  of  these  federal  grants  has  gone  into  the  estab- 
lishment of  senior  citizen  centers  in  various  cities  through- 
out the  state.   The  Aging  Services  Division  is  responsible  for 
this  program. 


VETERANS'  AFFAIRS 

A  number  of  services  to  veterans  is  provided  under  the  Veterans' 
Affairs  program.   These  services  include: 

1.  Aiding  veterans  to  receive  benefits  from  the 
federal  Veterans'  Administration; 

2.  Giving  assistance  to  morticians  for  veterans' 
families  in  obtaining  burial  benefits,  flag, 
and  headstones  or  markers  at  the  time  of  the 
veteran's  death  and  burial; 

3.  Aiding  veterans  in  obtaining  reviews  of  dis- 
charges, and  replacement  of  lost  or  destroyed 
discharge  certificates; 
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4.  Providing  counseling  services  to  veterans  and 
their  dependents; 

5.  Assisting  in  transferring  veterans  from  the 
State  Hospital  in  Warm  Springs  to  the  Veterans' 
Administration  Hospital  at  Sheridan,  Wyoming; 
and 

6.  Providing  meal  tickets,  lodging,  and  transpor- 
tation to  needy  veterans  in  times  of  emergency 
or  extreme  need. 

The  Veterans'  Affairs  Division  is  responsible  for  these  programs 


RESIDENCY  REQUIREMENTS  FOR  WELFARE  RECIPIENTS 

During  November,  1971,  the  U.  S.  Supreme  Court  ruled  that  Mon- 
tana's one-year  residency  requirement  was  unconstitutional.   The 
federal  Supreme  Court  held  that  this  residency  requirement  vio- 
lated the  equal  protection  clause  of  the  Fourteenth  Amendment 
to  the  U.  S.  Constitution.   The  Montana  Supreme  Court  earlier 
held  that  the  residency  requirement  was  valid  because  funds  in- 
volved were  of  strictly  county  origin. 

The  Montana  Supreme  Court  in  a  March  decision  requested  by  the 
Department  of  Social  and  Rehabilitation  Services  held  that  the 
funding  responsibility  for  benefits  to  transient  welfare  recip- 
ients rested  at  the  state  rather  than  county  level.   Previously, 
general  assistance  payments  were  made  from  funds  collected  at 
the  county  level.   However,  the  court  held  that  since  residency 
requirements  were  no  longer  valid,  state  funds  should  be  the 
source  of  benefits  to  transient  recipients.   The  Director  of  the 
Department  of  Social  and  Rehabilitation  Services  has  estimated 
that  this  ruling  will  mean  an  additional  outlay  of  between 
$200,000  and  $250,000  annually  from  state  welfare  funds. 


WELFARE  REFORM  AT  THE  FEDERAL  LEVEL 

For  more  than  a  year  H.R.  1,  the  federal  welfare  reform  bill, 
has  languished  in  the  Senate  Finance  Committee.   There  are  sev- 
eral versions  of  the  bill  which  are  being  supported  by  various 
Senators  and  the  Nixon  Administration.   All  versions  attempt  to 
bring  fiscal  relief  to  the  states  and  to  increase  the  participa- 
tion of  welfare  recipients  in  the  labor  force.   However,  the 
amount  of  fiscal  relief  and  the  type  of  incentives  used  to 
promote  labor  force  participation  vary  depending  upon  the  ver- 
sion of  H.R.  1  that  is  examined. 


At  the  present  time,  the  composition  of  H.R.  1  when  it  is  finally 
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TABLE  1 


SUMMARY  OF  PUBLIC  ASSISTANCE  AND  MEDICAL  CARE  STATISTICS 

April  19 72 3 


OBLIGATIONS  INCURRED  FOR  PUBLIC  ASSISTANCE  AND  MEDICAL  CARE 


* .   .  — 

April  1972 

March  1972 

April  1971 

%  Increase  or 
decrease  from 

Type  of  assistance 

Mar. 1972 

-  10.7 

-  15.3 

-  11.5 

-  15,0 

9.4 

-  11.6 

5.0 
5.4 

-  25.7 
+   79.4 

Ap] 

+ 

+ 

+ 

+ 
+ 
+ 

+ 

ril  1971 

All  Public  Assistance 

old  Aee  Assistance 

52,853,887,02 

174,875.00 

859,179,00 

13,588,00 

238,091,00 

964,870.06 

149,870,18 

381,023,00 

60,809,67 

11,581.11 

S3, 196, 739. 06 

206,400,00 

971,012.00 

15,981,00 

262,869.00 

1,091,528,82 

157,700.17 

402,934.14 

81,859,93 

6,454.00 

$2,655,382.98 

201,878.00 

761,689.00 

15,065.00 

209,055.00 

923,229.32 

129,408,49 

344,072.25 

60,881.67 

10,104.25 

7.5 
13.4 

Aid  to  Dependent  Children., 
Aid  to  Needv  Blind   

12.8 
9.8 

Aid  to  Disabled 

13.9 

Medical  Care: 

Medical  Assistance 

Intermediate  Care 

County  Medical  Programs*.., 
General  Assistance 

4,5 
15.8 
10.7 

0,1 

Burials 

14.6 

Type  of  assistance 


Old  Age  Assistance 

Aid  to  Dependent  Children 

Families 

Children 

Eligible  Adults 

Aid  to  Needy  Blind 

Aid  to  Disabled 

Medical  Assistance 

Intermediate  Care 

General  Assistance 


April  1972 


3,108 

6,335 

15,183 

5,445 

174 

2,870 

12,107 

566 

1.062 


March  1972 


3,223 

6,268 

15,164 

5,355 

187 

2,883 

13,267 

576 

1,295 


April  1971 

3,476 

5,587 

14,127 

5,004 

181 

2,592 

11,440 

524 

978 


%  Increase  or 
decrease  from: 


Mar,  1972 


3,6 


1.1 
0.1 
1.7 
7.0 
0.5 
8.7 
1.7 
18,0 


April  1971 


10.6 


13.4 
7.5 
8,8 
3.9 

10.7 
5.8 
8,0 
8.6 


AVERAGE  PAYMENTS  TO  RECIPIENTS 


Type  of  assistance 


Old  Age  Assistance 

Aid  to  Dependent  Children 

Per  Family 

Per  Person 

Aid  to  Needy  Blind 

Aid  to  Disabled 

Medical  Assistance 

Intermediate  Care 

General  Assistance 


April  1972 

$  56.27 

135.62 
41.65 
78.09 
82.96 
79,70 

264.79 
57.26 


March  1972 

$  64.04 

154.92 
47,32 
85.46 
91.18 
82,27 

273,79 
63.21 


April  1971 

$  58,08 

136,33 
39,81 
83,23 
80,65 
80,70 

246.96 
62.25 


%  Increase  or 
decrease  from: 


Mar,  1972 

-  12,1 

-  12.5 

-  12.0 

8.6 

-  9.0 

-  3,1 

-  3,3 
9.4 


April  1971 
3.1 


0,5 
4.6 


*  Includes  physicians  services,  hospitalization,  nurilng  home  care,  drugs  and  medical 
supplies,  and  other  medical  care. 


^Statistical  Report,  State  of  Montana  Department  of  Social  and 
Rehabilitation  Services,  (Volume  XXXIV,  March  1972),  p.  3. 
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enacted  by  Congress  is  still  uncertain.   However,  it  is  highly 
probable  that  the  reform  bill  will  at  least  maintain  present 
welfare  benefit  levels  and  will  increase  federal  funding  partic- 
ipation.  A  "hold  harmless"  clause  will  protect  state  and  county 
funds  from  any  drain  caused  by  expanding  welfare  rolls  or  in- 
creased benefit  levels.   There  is  also  a  possibility  that  in- 
creased federal  funding  may  be  retroactive  to  state  welfare  costs 
for  fiscal  year  1972. 

One  version  of  H.R.  1  will  be  reported  out  of  the  Senate  Finance 
Committee  when  Congress  reconvenes  after  July  17,  1972.   Ultimate 
passage  will  be  delayed  at  least  until  the  fall  of  19  72.   At 
this  time,  it  is  impossible  to  say  whether  or  not  a  federal  wel- 
fare reform  bill  will  have  become  law  by  the  time  the  4  3rd 
Legislature  convenes  in  January,  1973. 


MONTANA  WELFARE  RECIPIENTS 

In  order  to  determine  the  opinions  of  Montana  welfare  recipients 
concerning  the  welfare  system,  the  Public  Welfare  Subcommittee 
held  public  regional  meetings  in  Butte,  Missoula,  Billings, 
Wolf  Point,  and  Great  Falls  on  November  9,  1971.   Several  legis- 
lators and  a  representative  of  the  Department  of  Welfare  were 
present  to  hear  testimony  and  answer  the  questions  of  welfare 
recipients  and  interested  members  of  the  public. 

The  following  is  a  summary  of  the  opinions  expressed  at  the 
November  welfare  hearings. 

BENEFIT  REDUCTION 

One  feature  of  the  welfare  system  universally  identifed  as  in- 
equitable is  the  effect  of  the  v/inter  allowance  on  food  stamp 
benefits.   Although  the  winter  allowance  varies  according  to 
family  size,  the  range  is  from  ten  to  twenty-five  dollars  a 
month,  the  intent  is  to  provide  funds  necessary  to  meet  the 
increased  utility  and  clothing  costs  incurred  because  of  Mon- 
tana's severe  winter  weather.   However,  this  allowance  is  not 
specifically  earmarked  for  these  costs  at  the  present  time.   In- 
stead, it  is  counted  as  an  increase  in  income  to  the  welfare 
recipient  because  of  federal  regulations.   This  results  in  an 
increased  cost  for  food  stamps,  thereby  reducing  part  of   the 
benefit  of  the  winter  allowance. 

In  some  cases  Medicaid  benefits  have  been  lost,  either  because 
of  the  winter  allowance  or  because  of  social  security  benefit 
increases.   Since  the  rise  in  social  security  benefits  was  pre- 
dicated on  cost  of  living  increases,  the  removal  of  Medicaid 
benefits  or  the  reduction  of  food  stamp  benefits  due  to  social 
security  increases  results  in  an  inequitable  situation. 


-505- 


Welfare  benefits  to  Indians  are  reduced  by  grant  payments  of 
federal  money  to  the  Indians.   In  some  cases  these  grants  may 
amount  to  several   thousand  dollars.   A  member  of  the  State 
Welfare  Department  acknowledged  the  incentive  to  expend  the 
grant  money  in  a  short  period  of  time  on  frivolous  expenditures 
in  order  to  requalify  for  welfare  benefits.   Although  budget 
counseling  was  advised  at  one  meeting,  a  rejection  of  the 
"white  man's  values"  was  stressed  at  another. 


LIEN  LAWS 

The  present  structure  of  Montana's  lien  laws  was  roundly  con- 
demned at  the  welfare  hearings.   Since  they  apply  only  to  two 
categories  of  public  assistance,  aid  to  the  disabled  and  old  age 
assistance,  some  viewed  the  laws  as  discriminatory.   The  general 
sentiment  seemed  to  call  for  a  complete  repeal  of  the  lien  laws. 


FAMILY  RESPONSIBILITY  LAWS 

The  family  responsibility  laws  which  call  for  assistance  from 
children  to  parents  who  receive  benefits  from  the  welfare  system 
were  not  a  popular  item  at  the  hearings.   The  concensus  of  opin- 
ion was  that  these  laws  too  often  force  the  sons  and  daughters 
of  recipients  to  live  on  a  welfare  level  of  income  as  well  as 
the  recipients.   Although  many  called  for  complete  repeal  of 
this  law,  one  person  suggested  that  a  minimum  income  level  of 
seven  thousand  dollars  be  present  before  the  family  responsibili- 
ty laws  are  invoked. 


EMERGENCY  ASSISTANCE 

The  present  regulations  limiting  emergency  assistance  to  cata- 
strophic situations  were  regarded  as  excessively  restrictive. 
A  suggestion  was  made  to  change  Montana's  definition  of  emergen- 
cies which  qualify  for  assistance  to  include  natural  disasters, 
civil  disorders,  strikes,  illness,  accident  or  death,  eviction, 
migrant  families  in  necessitous  circumstances  and  other  crises 
determined  by  the  county  welfare  department,  and  not  limit  this 
definition  to  catastrophes. 


FAIR  HEARING  BOARD 

At  several  of  the  hearings  the  present  structure  of  fair  hearing 
boards  was  criticized.   Many  people  requested  that  low  income 
people  and  minority  groups  be  represented  on  the  fair  hearing 
boards. 


OTHER  TOPICS 

Rent  -  Many  landlords  require  a  deposit  and  a  month's  rent  in 
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advance.   Since  the  welfare  department  will  not  pay  these  char- 
ges, recipients  experience  difficulty  in  obtaining  housing. 

It  was  stated  that  in  some  areas  the  welfare  department  is  sub- 
sidizing substandard  housing  because  rent  allowances  are  too 
low  to  pay  for  adequate  housing.   The  suggestion  was  made  to 
conduct  a  rent  survey  in  each  county  to  determine  what  allowances 
should  be  given  to  provide  adequate  housing  for  families  of 
various  sizes. 

Some  federal  housing  projects  require  that  inhabitants  limit  rent 
payments  to  twenty-five  percent  of  their  income.   In  many  cases 
the  rent  subsidy  is  not  high  enough  to  reduce  the  payment  by  a 
low  income  person  to  this  level.   Therefore,  welfare  recipients 
and  other  persons  with  low  incomes  cannot  qualify  for  this  hous- 
ing . 

Food  Stamps  -  Many  older  persons  who  are  eligible  for  food 
stamp  benefits  refuse  to  apply  because  they  must  contact  the 
county  welfare  system.   If  the  food  stamp  program  was  administer- 
ed by  an  agency  other  than  the  welfare  department,  these  people 
would  be  more  willing  to  participate  in  the  program. 

Food  stamps  should  be  available  during  the  evenings  and  on  Satur- 
days . 

Utilities  -  A  deposit  is  required  in  most  cases  before  utilities 
will  be  provided.   Funds  should  be  made  available  for  the  wel- 
fare department  to  pay  these  deposits  or  the  utility  company 
should  be  induced  to  drop  the  requirement  of  a  deposit  for  wel- 
fare recipients. 

Medical  Aid  to  the  Indigent  -  A  program  of  medical  assistance 
for  low  income  people  who  do  not  qualify  for  Medicaid  or  welfare 
assistance  was  suggested.   There  should  be  special  emphasis  on 
emergency  situations  that  require  hospitalization. 

Child  Support  Payments  -  Child  support  payments  at  present  are 
automatically  deducted  from  welfare  benefits.  If  a  father  fails 
to  make  a  support  payment,  the  family  must  do  without  this  in- 
come for  that  month.  The  suggestion  was  that  the  support  pay- 
ment be  collectable  by  the  welfare  department.  In  the  event  of 
non-payment,  the  family  would  still  receive  full  welfare  bene- 
fits . 

Information  and  Education  -  The  welfare  department  should  engage 
in  a  more  extensive  program  of  outreach  work  and  education  in 
order  to  inform  recipients  of  their  rights  and  the  benefits  to 
which  they  are  entitled.   This  would  serve  to  allay  the  fear 
and  distrust  directed  toward  the  welfare  department  by  welfare 
recipients. 

Along  the  same  line  there  were  complaints  that  caseworkers  were 
ignorant  of  welfare  laws  and  should  attempt  to  be  better  in- 
formed on  this  topic. 
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ADMINISTRATION  OF  MONTANA  PUBLIC  WELFARE  PROGRAMS 

An  intensive  analysis  of  the  Department  of  Social  and  Rehabili- 
tation Services'  public  welfare  programs  was  performed  by  the 
Montana  Legislative  Auditor  for  fiscal  year  19  70.  -'■   The  report, 
which  was  released  in  May,  1972,  provided  a  broad  range  of 
recommendations  concerning  the  administration  of  these  public 
welfare  programs.   There  were  two  areas  in  which  the  recommenda- 
tions made  by  the  Legislative  Auditor  coincided  with  topics 
studied  by  the  Legislative  Council.   These  recommendations  per- 
tained to  family  responsibility  laws  and  lien  laws. 

In  regard  to  family  responsibility  laws  the  Legislative  Auditor 
made  the  following  recommendations: 

We  recommend  that  the  department: 

1.  Establish  a  trained  staff  organization  to 
specialize  in  the  follow-up  and  resolution 
of  those  relative  responsibility  and  AFDC 
cases  where  relative  and  parental  financial 
support  is  absent. 

2 .  Utilize  the  income  information  from  the  De- 
partment of  Revenue,  as  provided  by  law,  to 
determine  ability  of  responsible  relatives 
to  provide  support  of  the  applicant  for 
assistance. 

3.  Make  additional  investigations  as  necessary 
to  determine  the  liability  of  those  responsi- 
ble under  the  law. 

4.  Inform  all  concerned  of  the  rights  and  ob- 
ligations of  the  department,  recipients, 
responsible  relatives,  and  parents  under 
the  law. 

5.  Levy  financial  assessments  based  on  the 
relative  contribution  scale  as  provided  in 
the  law  and  establish  the  liability  of  such 
responsible  relatives. 

6.  Initiate  legal  action,  when  necessary,  as 
provided  by  law,  to  enforce  the  relative 
responsibility  and  non-support  provisions. 

7.  Develop  an  information  system  to  document 
the  efforts  of  the  department  to  obtain 


11 


State  of  Montana  Department  of  Social  and  Rehabilitation  Ser- 
vices, Report  on  Audit,  Fiscal  Year  Ended  June  30,  1970,  Office 
of  the  Legislative  Auditor,  State  Capitol,  Helena,  Montana. 
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recovery  from  relatives  and  other  responsi- 
ble individuals,  and  the  disposition  of  each 
such  effort. 

8.   Review  the  present  statutory  relative  con- 
tribution scale,  determine  the  need  for  up- 
dating the  contribution  scale,  and  if  it  is 
needed,  request  the  legislature  to  enact  the 
needed  changes.  ^ 

The  Legislative  Auditor  made  the  following  recommendation  con- 
cerning lien  laws  exercised  by  the  Department  of  Social  and 
Rehabilitation  Services.   "We  recommend  that  the  Department  es- 
tablish an  organizational  unit  composed  of  a  full-time  staff  to 
specialize  in  overseeing  and  managing  the  activities  of  the 
department  and  counties  with  respect  to  public  assistance 
liens. "1^ 

The  other  recommendations  made  by  the  Legislative  Auditor  were 
concerned  with  areas  into  which  the  Council  did  not  venture. 
The  Council  believes  that  readers  concerned  with  the  effective- 
ness of  the  administration  of  welfare  programs  of  Montana  should 
therefore  refer  directly  to  the  Legislative  Auditor's  report. 


RECOMMENDATIONS 

Because  the  present  welfare  system  is  based  on  the  state  and 
county  administration  of  federally  promulgated  regulations,  the 
subcommittee's  recommendations  are  divided  into  two  areas.   The 
first  requires  reform  at  the  federal  level;  the  second  contains 
those  reforms  which  may  be  instituted  by  action  at  the  state 
level. 


FEDERAL  ACTION  REQUIRED 

If  the  United  States  Department  of  Agriculture  would  treat  Mon- 
tana's winter  allowance  as  a  disregard  rather  than  an  addition 
to  income,  welfare  recipients  would  not  lose  part  of  their  food 
stamp  bonus  during  the  winter  months  as  is  presently  the  case. 
Although  the  Department  of  Social  and  Rehabilitation  Services 
has  on  numerous  occasions  entreated  the  United  States  Depart- 
ment of  Agriculture  in  regard  to  this  matter,  to  date  the  re- 
sponse has  been  negative.   A  Joint  Resolution  by  the  Montana 
Legislature  addressed  to  both  the  Department  of  Agriculture  and 
the  Montana  Congressional  Delegation  may  be  more  persuasive. 

The    Counci  mmends    that    the    United   States 

J-^ibid.  ,  pp.  162-3. 
l^ibid. ,  p.  170. 
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Department    of  Agriaulture    treat    Montana' s    present 
winter   allowance    as    an    "income    disregard"    rather 
than    as    an   addition    to    income*        (Appendix  A) 

Welfare  recipients  in  some  Montana  coininunities  experience  diffi- 
culty when  attempting  to  obtain  food  stamps  after  regular  busi- 
ness hours. 

The    Council    recommends    that    the    Department    of  Social 
and   Rehabilitation    Services    take    the    necessary    steps 
to    improve   food   stamp    distribution    through    local 
post   offices. 

Since  1950,  the  federal  government  has  reimbursed  certain  states 
for  expenditures  for  Old  Age  Assistance,  Aid  to  Dependent  Child- 
ren and  Aid  to  the  Needy  Blind  for  Navajo  and  Hopi  Indians  re- 
siding on  reservation  or  on  allotted  or  trust  lands.   The  Coun- 
cil feels  that  this  reimbursement  is  discriminatory  since  it 
does  not  apply  to  tribes  or  Indian  nations  other  than  the  Navajo 
or  Hopi  Indians. 

The    Council    recommends    that    the    federal    government 
reimburse   all    states    for   old-age    assistance ,    aid   to 
dependent    children    and   aid   to    needy    blind   for    all 
Indians    residing    on    reservations    or    on    allotted   or 
trust    lands.       In    addition^    the    federal    government 
should   reimburse    the    states    for    the   amount    of 
state    aid   to    the    permanently    and    totally    disabled 
Indians    and   for   medical   assistance   payments    for   In- 
dians   who    reside    on    reservations    or   on    allotted   or 
trust    lands,    as    referred   to    in    S2265,    presently 
before    Congress .        (Appendix  B) 


STATE  ACTION  REQUIRED 

The  Department  of  Social  and  Rehabilitation  Services  estimates 
that  ten  percent  of  its  administrative  time  is  spent  determining 
the  county  of  residency  for  general  assistance  and  medical  pay- 
ments . 

The    Council    recommends    that    the    statutes    be    amended 
to    clearly    define    the   responsibility    of  payment    be- 
tween   state    and    county    or   counties    to    welfare    recip- 
ients.       (Appendix  C) 

At  the  present  time  there  is  an  approximate  three-week  delay  be- 
tween the  time  a  person  applies  for  welfare  assistance  and  the 
time  he  receives  his  first  check.   If  the  Department  of  Social 
and  Rehabilitation  Services  had  the  authority  to  make  payments 
to  eligible  persons  at  the  county  level,  this  delay  could  be 
avoided.   This  would  benefit  the  county  as  well  as  the  recip- 
ient because  counties  are  now  forced  to  make  general  assistance 
payments  between  the  time  the  recipient  applies  for  welfare  and 
the  time  he  receives  his  first  check.   These  general  assistance 


payments  are  funded  totally  by  county  funds. 

The    Council    recommends    that    legislation   he    drafted 
which   would   give    the    Department   of  Social   and  Re- 
habilitation  Services   authority    to   make    initial 
payments    to   eligible  persons    at    the    county    level. 

The  Council  feels  that  state  responsibility  for  dependent  and 
neglected  children  should  include  all  children  under  the  age  of 
majority.   The  statutes  should  be  amended  to  extend  state  respon- 
sibility to  all  children  under  the  age  of  eighteen. 

The    Council    recommends    that    the    state's    responsi- 
bility  for   dependent   and  neglected   children   be 
extended   to    the   age   of  majority .       (Appendix  D) 

At  the  present  time  directors  of  state  departments  involved  in 
children's  programs  (directors  of  Department  of  Social  and 
Rehabilitation  Services,  Department  of  Institutions,  Department 
of  Public  Instruction  and  Department  of  Health)  meet  voluntarily 
to  coordinate  certain  programs  which  involve  youth  services. 
However,  a  youth  coordinating  council  would  be  more  effective  if 
it  were  defined  by  law. 

The    Council    recommends    that   a    Youth    Services    Coordi- 
nating   Council,    composed   of   the   directors    of   the    De- 
partment  of  Social   and  Rehabilitation   Services ,    De- 
partment  of  Institutions y    Department    of  Public    Instruc- 
tion,   Department    of  Health   and   others    concerned  with 
youth,    be    required   by    law    to    meet   regularly    to    dis- 
cuss   problems   and    take    coordinated  action.        (Appen- 
dix E) 

Because  of  the  variance  in  salary  scales  among  state  merit  system 
agencies  the  Council  believes  that  the  Department  of  Social  and 
Rehabilitation  Services  is  at  a  disadvantage. 

The    Council    recommends    that   a    personnel    and   salary 
classification   system  be    implemented  within    the 
Department   of  Social   and  Rehabilitation   Services . 

A  common  complaint  concerning  the  Department  of  Social  and  Re- 
habilitation Services  is  that  the  functions  of  eligibility  deter- 
mination and  social  service  are  performed  by  the  same  person. 
This  becomes  disruptive  of  the  relationship  between  recipient 
and  worker. 

The    Council    recommends    that    the    two    functions    of 
eligibility    determination   and   social    services    be 
performed   by   different    individuals    wherever   possi- 
ble . 

Although  lien  laws  are  not  popular  with  v/elfare  recipients 
throughout  the  state,  the  Council  feels  that  they  discourage 
abuse  of  the  welfare  system. 
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The    Council    recommends    that    the    lien    laws    for    the 
welfare    system   be    retained. 

Welfare  recipients  at  the  November,  1971  hearing  voiced  dis- 
satisfaction with  the  Department's  appeal  and  fair  hearing  pro- 
cedure.  In  light  of  these  complaints,  the  Council  feels  that 
the  procedures  for  these  appeals  should  be  reviewed  periodically 
and  the  opinions  of  welfare  recipients  should  be  considered  whei. 
the  procedures  are  reviewed. 

The    Council   recommends    that    the   Department   of  Social 
and  Rehabilitation   Services    Tperiodically    review    the 
process    for   appeal    and   fair    hearings . 

Although  many  welfare  recipients  believed  that  county  commis- 
sioners should  be  removed  from  the  administration  of  welfare  pro- 
grams at  the  local  level,  a  majority  of  the  Council  did  not 
agree.   Instead,  the  majority  felt  that  county  commissioners, 
given  their  familiarity  with  situations  at  the  local  level,  are 
in  a  position  to  exercise  judicious  control  over  these  programs. 

The    Council    recommends    that    the    degree    of  county 
control    of   the   welfare    system   remain    at    its    present 
level . 

Federal  regulations  presently  restrict  aid  to  dependent  children 
to  those  who  are  under  the  age  of  twenty-one  years.   Since  many 
students  do  not  finish  school  until  their  twenty-first  year,  the 
Council  feels  that  ADC  should  continue  through  the  twenty-first 
year  if  the  recipient  is  enrolled  in  school.   However,  this 
change  should  not  take  place  until  federal  matching  funds  are 
available  for  aid  to  these  recipients. 

The    Council    recommends    that    Section    71-501    be    amend- 
ed  so    that    aid   to    dependent    children    (ADC)    may    be 
paid   to   a   child   up    to    the   age    of   twenty-two    (22), 
providing    he    is    attending   school;    not    to    conflict 
with    the    federal    regulation    233.10.        (Appendix  F) 

Many  low  income  people  cannot  receive  medical  assistance  because 
their  incomes  are  slightly  greater  than  the  maximum  allowed  for 
federally  assisted  welfare  programs.   If  Montana  had  a  medically 
needy  assistance  program,  in  which  the  maximum  income  for  other 
federally  assisted  programs  would  be  raised  by  one-third,  these 
people  would  not  be  reduced  to  a  welfare  income  by  medical  ex- 
penses . 

The    Council    recommends    that    medicaid   benefits    be 
offered   on    a    sliding    income    scale.        (Appendix  G) 

Montana's  family  responsibility  laws  are  not  being  \iniformly  en- 
forced.  Both  the  Council  and  the  Legislative  Auditor  determined, 
independently,  that  the  income  tables  which  are  used  to  calculate 
the  amount  relatives  should  contribute  to  the  support  of  those 
receiving  welfare  benefits  have  become  outmoded  since  they  were 
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formulated  in  1953. 

The    Council    recommends    that    the    income    tables    per- 
taining   to    the  family    responsibility    laws    be    updated 
on    the   basis    of  inflation    between    1953   and    1972. 
(Appendix  H) 

The  Council  feels  that  children  of  unemployed  fathers  should  be 
eligible  for  welfare  assistance.   By  making  unemployment  a  con- 
dition of  eligibility  for  the  fathers  of  these  children,  assist- 
ance benefits  can  be  extended  to  them. 

The    Council    recommends    that    the    statutes    governing 
eligibility   for  welfare   assistance   be   amended   to  . 
include    children   of  unemployed   fathers    by    making 
unemployment   a   condition   for   eligibility .       (Appen- 
dix F) 

It    further   recommends    that    said   fathers    are    regis- 
tered with    the   Employment   Security    Commission   and 
will   accept   employment   offered   therefrom.       (Appen- 
dix F) 

Unpaid  child  support  payments  to  welfare  recipients  presently 
constitute  a  hardship  for  recipients.   In  too  many  counties 
cooperation  between  the  welfare  department  and  the  county  attor- 
ney's office  has  not  been  sufficient  to  ensure  that  those  who 
refuse  to  make  support  payments  are  faced  with  legal  action. 

The    Council    recommends    that    each   county   welfare 
department   may    employ   an   attorney   as    a   deputy 
county    attorney    on   a   part-time    basis    to   pursue 
support   payments   which   are   due   welfare    recipients . 

During  the  1973  biennium,  private  nursing  homes  have  experienced 
financial  difficulty.   Part  of  this  problem  is  the  result  of  in- 
adequate funding  for  the  payment  of  nursing  home  care  for  welfare 
recipients.   The  Council  believes  that  funding  should  be  made 
available  in  an  amount  sufficient  to  cover  the  full  cost  to  the 
nursing  homes  of  caring  for  these  patients. 

The    Council   recommends    that    the    43rd  Legislative   As- 
sembly  review   nursing   home    costs   and  appropriate 
sufficient    funds    to    adequately    finance    the   full    a- 
mount    of   these    costs    for   welfare    recipients. 
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APPENDIX  A 

JOINT  RESOLUTION  NO. 

INTRODUCED  BY 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES 
REQUESTING  THE  UNITED  STATES  DEPARTMENT  OF  AGRICULTURE  TO  TREAT 
MONTANA'S  WINTER  ALLOWANCE  AS  AN  INCOME  DISREGARD  RATHER  THAN 
AN  ADDITION  TO  INCOME. 


WHEREAS,  a  subcommittee  of  the  legislative  council  studied 
programs  of  the  department  of  public  welfare  to  determine  if 
improvements  could  be  made  to  provide  better  services  to  the 
persons  served  by  these  programs,  and 

WHEREAS,  the  subcommittee  determined  that  welfare  recip- 
ients lose  part  of  their  food  stamp  bonus  during  the  winter 
months  as  a  result  of  the  department  of  agriculture's  treatment 
of  Montana's  winter  allowance  as  an  income  disregard  rather 
than  as  an  addition  to  income,  and 

WHEREAS,  the  state  department  of  social  and  rehabilitation 
services  has  on  numerous  occasions  requested  the  department  of 
agriculture  to  correct  the  situation. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRE- 
SENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  United  States  department  of  agriculture  treat 
Montana's  present  winter  allowance  as  an  income  disregard  rather 
than  as  an  addition  to  income  for  the  purpose  of  allowing  Mon- 
tana welfare  recipients  to  receive  food  stamp  bonuses  during 
the  winter  months. 
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APPENDIX  B 

JOINT  RESOLUTION  NO. 

INTRODUCED  BY 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  RE- 
QUESTING THE  FEDERAL  GOVERNMENT  TO  REINBURSE  ALL  STATES  FOR  OLD- 
AGE  ASSISTANCE,  AID  TO  DEPENDENT  CHILDREN  AND  NEEDY  BLIND,  AID 
TO  THE  PERMANENTLY  DISABLED  AND  MEDICAL  ASSISTANCE  PAYMENTS  FOR 
INDIANS  WHO  RESIDE  ON  RESERVATIONS  OR  ON  ALLOTTED  OR  TRUST  LANDS. 


WHEREAS,  a  subcominittee  of  the  legislative  council  studied 
programs  of  the  department  of  public  welfare  to  determine  if 
improvements  could  be  made  to  provide  better  services  to  the 
persons  served  by  these  programs,  and 

WHEREAS,  the  federal  government  has  reimbursed  certain 
states  for  expenditures  for  old-age  assistance,  aid  to  dependent 
children  and  aid  to  the  needy  blind  for  Navajo  and  Hopi  Indians 
residing  on  reservations,  and 

WHEREAS,  the  federal  government  does  not  reimburse  payments 
made  by  the  states  for  welfare  benefits  to  Indians,  other  than 
Hopi  and  Navajo,  residing  on  reservations  within  those  states, 
and 

WHEREAS,  if  reimbursements  were  made  to  the  state  of  Mon- 
tana for  benefits  paid  to  Indians  living  on  reservations,  that 
money  could  be  used  to  increase  the  funding  available  through 
the  Montana  welfare  program,  and 

WHEREAS,  Senate  Bill  No.  2265,  presently  before  Congress 
would  provide  for  such  reimbursement,  and 

WHEREAS,  the  legislative  council  recommends  that  Senate  Bill 
No.  2265  be  passed  to  end  the  discrimination  that  allows  reim- 
bursements for  Indians  in  certain  states  and  not  in  others. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRE- 
SENTATIVES OF  THE  STATE  OF  MONTANA: 

That  the  Congress  of  the  United  States  be  requested  to  enact 
Senate  Bill  No.  2265  to  permit  reimbursement  to  states  for  pay- 
ments made  for  old-age  assistance,  aid  to  dependent  children, 
aid  to  needy  blind,  aid  to  permanently  and  totally  disabled  In- 
dians and  medical  assistance  for  Indians  who  reside  on  reserva- 
tions or  on  allotted  or  trust  lands. 
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APPENDIX  C 

BILL   NO. 

INTRODUCED   BY 


71-302 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  PROVIDE  A  DEFINITION  OF 
RESIDENCY  TO  DETERMINE  COUNTY  OR  STATE  RESPONSIBILITY  FOR  FINAN- 
CIAL SUPPORT  OF  GENERAL  RELIEF  RECIPIENTS;  AND  TO  REPEAL  SECTION 
71-302,  R.C.M.  1947." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Eligibility  requirements  for  general  relief. 
(1)   There  are  no  residency  requirements  for  an  applicant  to  be 
eligible  for  general  relief  in  Montana. 

(2)  Any  person  otherwise  qualified  who  has  no  legal  county 
residence  shall  file  his  application  in  the  county  in  which  he 
is  residing,  and  his  assistance  shall  be  paid  entirely  from 
state  funds  until  he  has  resided  for  one  (1)  year  in  said  county. 
If  a  recipient  moves  from  one  county  to  another  county,  he  shall 
retain  residence  in  the  original  county  until  he  has  resided  in 
the  second  county  for  a  period  of  one  (1)  year  at  which  time  he 
will  gain  residence  in  the  second  county. 

(3)  If  a  person  is  absent  from  the  state  voluntarily,  he 
shall  thereby  be  ineligible  for  general  relief  in  the  state  of 
Montana . 

(4)  Time  spent  as  a  patient  in  a  licensed  nursing  home  or 
hospital,  or  a  private  charitable  institution,  shall  not  in  any 
case  be  counted  in  determining  the  matter  of  county  residence. 

Section  2.   Section  71-302,  R.C.M.  1947,  is  hereby  repealed, 


m 
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APPENDIX  D 


BILL  NO. 


INTRODUCED  BY 


10-501 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  10-501, 
R.C.M.  1947,  TO  CHANGE  THE  DEFINITION  OF  A  DEPENDENT  OR  NEGLECT- 
ED CHILD  TO  INCLUDE  CHILDREN  UP  TO  AND  INCLUDING  THE  AGE  OF 
EIGHTEEN  (18)  YEARS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Section  10-501,  R.C.M.  1947,  is  amended  to  read 
as  follows : 


"10-501.   Dependent  and  neglected  children — definition. 
For  the  purpose  of  this  act,  the  words  "dependent  child"  or 
"neglected  child"  shall  mean  any  child  of  the  age  of  sixteen 
eighteen  (18)  years,  or  under  that  age,  who  is  dependent  upon 
the  piiblic  for  support,  and  who  is  destitute,  homeless,  or  de- 
pendent, or  who  has  no  proper  parental  care  or  guardianship,  or 
who  habitually  begs  or  receives  alms,  or  who  is  found  living 
in  any  house  of  ill-fame,  or  in  any  house  of  prostitution,  or 
whose  home,  by  reason  of  neglect,  cruelty,  or  depravity  on  the 
part  of  its  parents,  guardian,  or  other  person  in  whose  care 
it  may  be,  is  an  unfit  place  for  such  child,  or  whose  environ- 
ment is  such  as  to  warrant  the  state,  in  the  interest  of  the 
child,  to  assume  its  guardianship  or  support." 
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APPENDIX  E 

BILL  NO. 

INTRODUCED  BY 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  FOR  A  NEW  CHAPTER  IN  TITLE 
10  TO  ESTABLISH  A  YOUTH  SERVICES  COORDINATING  COUNCIL  AND  TO 
PROVIDE  FOR  ITS  FUNCTIONS  AND  DUTIES." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   (1)   There  is  hereby  created  a  state  youth 
coordinating  council,  consisting  of: 

(a)  The  executive  officer  of  the  department  of  health  and 
environmental  sciences. 

(b)  The  superintendent  of  public  instruction. 

(c)  The  director  of  the  department  of  institutions. 

(d)  The  director  of  the  department  of  social  and  rehabili- 
tation services. 

(e)  Directors  of  other  state  agencies  designated  by  the 
governor. 

(2)  The  council  shall  select  a  chairman  from  among  its 
members  and  that  person  shall  serve  for  one  (1)  year  and  shall 
not  be  re-elected  until  each  of  the  other  members  shall  have 
served. 

(3)  The  council  shall  meet  at  the  call  of  the  chairman  or 
at  the  written  request  of  the  members,  but  it  shall  meet  at 
least  once  every  three  (3)  months. 

Section  2.   It  shall  be  the  duty  of  the  council  to  discuss 
the  various  problems  concerning  the  youth  of  this  state  and  to 
coordinate  state  and  federal  programs  involving  various  youth 
services  and  children's  programs. 
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APPENDIX  F 

BILL  NO. 

INTRODUCED  BY 


71-501 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTION  71-501, 
R.C.M.  1947,  TO  ALLOW  AID  TO  DEPENDENT  CHILDREN  FOR  A  CHILD  UP 
TO  THE  AGE  OF  TWENTY-TWO  (2  2)  YEARS,  PROVIDING  SUCH  CHILD  IS  AT- 
TENDING SCHOOL  AND  TO  MAKE  THE  CHILD  OF  UNEMPLOYED  PARENTS 
ELIGIBLE  FOR  WELFARE  BENEFITS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Section  71-501,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"71-501.   "Dependent  child"  defined.   The  term  "dependent 
child"  means  a  child  (A)  under  the  age  of  eighteen  (18) ,  or 
(B)  under  the  age  of  tweRty-©Re--f2i>  twenty-two  (22)  who  is  a 
student  under  the  regulations  prescribed  by  the  state  welfare 
department  and  such  children  (A  and  B  above)  who  have  been  de- 
prived of  parental  support  or  care  by  reason  of  the  death,  con- 
tinued absence  from  the  home,  continued  unemployment,  or  physi- 
cal or  mental  incapacity  of  a  parent,  and  who  is  living  with 
his  father,  mother,  grandfather,  grandmother,  brother,  sister, 
stepfather,  stepmother,  stepbrother,  stepsister,  uncle,  aunt, 
nephew,  niece,  or  first  counsin,  in  a  place  of  residence  main- 
tained by  one  or  more  of  such  relatives  as  his  or  their  own 
home . 

Aid  to  dependent  children  shall  not  be  denied  to  or  for 
the  care  of  children  who  would  otherwise  be  entitled  to  such 
aid  under  the  laws  of  the  state  of  Montana  by  the  fact  that 
such  child  is  living  in  the  home  of  his  or  her  father,  who  is 
in  the  opinion  of  the  county  board  of  public  welfare  of  the 
appropriate  county  either  unemployable  or  who  is  honestly  and 
responsibly  seeking  proper  employment  and  is  unable  to  find 
such  employment  nor  by  the  fact  that  such  child  is  living  in 
the  home  of  a  head  of  a  household  who  is,  at  the  time,  receiv- 
ing job  training  under  the  laws  of  the  state  of  Montana;  nor 
shall  the  benefits  which  would  otherwise  accrue  to  such  child 
for  aid  to  dependent  children  under  the  laws  of  the  state  of 
Montana  be  reduced  by  reason  of  any  such  cause. 

Primary  factors  in  determining  whether  or  not  a  father  is 
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honestly  and  responsibly  seeking  employment  shall  include  his 
willingness  to  register  for  employment  with  the  Montana  state 
employment  service  if  the  Montana  state  employment  service  has 
a  representative  in  his  county  of  residence  and  his  willing- 
ness to  accept  employment  in  which  he  is  able  to  engage  which 
will  increase  his  ability  to  maintain  himself  and  his  family. 

The  department  of  public  welfare  may  establish  additional 
criteria  for  determining  whether  or  not  a  father  is  honestly 
and  responsibly  seeking  employment." 
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APPENDIX  G 


BILL  NO. 


INTRODUCED  BY 


71-1516,  71-1517 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AMEND  SECTIONS  71-1516 
AND  71-1517,  R.C.M.  1947,  TO  INCLUDE  AS  PERSONS  ELIGIBLE  FOR 
MEDICAL  ASSISTANCE  BENEFITS  PERSONS  WHO  ARE  NOT  ELIGIBLE  FOR 
FEDERAL  PROGRAMS  BECAUSE  OF  THEIR  INCOME  AND  TO  INCLUDE  MEDI- 
CALLY NEEDY  CHILDREN  UNDER  TWENTY-ONE  (21)  YEARS,  INCLUDING  ALL 
CHILDREN  UI>]DER  TWENTY-ONE  (21)  WHO  ARE  IN  FOSTER  CARE;  TO  PRO- 
VIDE FURTHER  THE  ORDER  OF  PRIORITIES  OF  DISTRIBUTION  OF  THE 
FUNDS  AMONG  THOSE  ELIGIBLE." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 


Section  1.   Section  71-1516,  R.C.M. 
read  as  follows: 


19  47,  is  amended  to 


"71-1516.   Eligibility  requirements  for  medical  assistance. 
Medical  assistance  shall  be  granted  in  behalf  of  all  persons  who 
reside  in  the  state  of  Montana,  including  residents  temporarily 
absent  from  the  state  and  who  meet  any  of  the  following  require- 
ments: 

(1)  Who  receive  all  or  part  of  their  income  from  the  fed- 
erally aided  public  assistance  programs:   old-age  assistance, 
aid  to  the  blind,  aid  to  dependent  children,  and  aid  to  the 
permanently  and  total  disabled; 

(2)  All  persons  who,  upon  application,  would  be  eligible 
for  financial  assistance  under  any  one  of  the  federally  aided 
programs  referred  to  above; 

(3)  All  persons  who  would  be  entitled  to  financial  assist- 
ance under  one  of  tlie  federally  aided  categories  except  that 
they  do  not  meet  the  durational  residence  requirements  or  rela- 
tive responsibility  requirements  of  any  of  the  public  as^istmce 
programs  above  enumerated; 

(4)  Persons  in  medical  institutions  who,  if  they  were  no 
longer  in  such  institution,  would  be  eligible  for  financial 
assistance  under  any  one  of  the  above  programs; 


(5)   All  children  under  twenty-one  who  meet  the  conditions 
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of  eligibility  in  the  state's  plan  for  aid  to  dependent  children, 
other  than  with  respect  to  school  attendance; 

(6)   All  children  under  twenty-one  who  are  in  foster  care 
under  the  supervision  of  the  stateT2_ 


(7) 

All 

persons 
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:  income 
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All 
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by 

the  state  de 

partment  ( 

Df 

social  and 

Section  2.   Section  71-1517,  R.C.M.  1947,  is  amended  to 
read  as  follows: 

"71-1517.   Amount,  scope  and  duration  of  assistance.   The 
amount,  scope,  and  duration  of  medical  assistance  granted  eli- 
gible persons  shall  be  determined  by  the  state  department.   Pay- 
ments on  behalf  of  persons  in  state  operated  institutions  shall 
be  made  only  from  funds  appropriated  specifically  for  this  pur- 
pose, as  such  funds  are  available.   However,  if  available  funds 
are  not  sufficient  to  provide  an  adequate  medical  care  program 
for  all  eligible  persons,  first  priority  shall  be  given  to  those 
eligible  persons  enumerated  in  section  1,  subsections  (1)  through 
(6)  of  this  act  and  in  such  event  the  state  department  shall  by 
appropriate  rules  and  regulations  have  the  right  to  limit,  reduce, 
or  otherv.'ise  curtail  the  amount,  scope,  and  duration  of  the  medi- 
cal and  remedial  care  and  services  made  available  to  those  indi- 
viduals enumerated  in  section  1,  s\ibsections  (7)  and  (8)  of  this 
act  to  the  extent  necessary  to  assure  the  implementation  of  the 
established  priorities.   For  the  purpose  of  determining  eligi- 
bility and  amount  of  assistance  to  be  granted  to  those  indivi- 
duals covered  in  section  1,  subsections  (7)  and  (8)  of  this 
act,  the  state  department  shall  establish  a  maintenance  s tandard . " 


-527- 

APPENDIX  H 

BILL  NO. 

INTRODUCED  BY 


71-235 


A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  AI4END  SECTION  71-2  35, 
R.C.M.  1947,  BY  INCREASING  THE  RELATIVES  CONTRIBUTION  SCALE  TO 
PRESENT  INCOME  AND  CONSUMER  PRICE  LEVELS." 


BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MON- 
TANA: 

Section  1.   Section  71-235,  R.C.M.  1947,  is  amended  to  read 
as  follov;s: 

"71-235.   Living  relatives-- jointly  and  severally  liable-- 
scale  of  contribution.   The  living  relatives  of  each  needy  per- 
son, named  in  this  act,  shall  be  and  they  hereby  are  made  jointly 
and  severally  liable  in  the  order  named  in  section  71-2  3  3  to 
sucli  needy  person  for  the  monthly  amounts  of  money  determined 
in  accordance  v;ith  the  following  scale,  to  wit: 

RELATIVES  CONTRIBUTION  SCALE 

A.  B.   Number  of  persons  dependent  upon  income 

Net  Monthly  Income  exclusive  of  applicant 

of   responsible  123456789         10    and 

relatives    in   one  over 

family    in   dollars 

C.       Maximum   required   monthly    contribution, 

ender-i95  6696666996 

i95-te-354  i5         966696999 

255-fee-8i4  89      i9         66696999 

8i5-to-394  59       39       29       ±5         5         6         6         9         9         9 

395-te-4?4  79      59       46       65      25       29      ±9         9         9         G 

495-to-554  96       79       69       55       45       49       36       26       i6         9 

555-to--654  iee       99      66       75       65       69       56       46       36      29 

655-fc©-754  i6e    ±66    i66    i66      96       65       75       65      55       45 

755-t©-854  iee    i99    i66    i69    169    i99    i96       99       69       79 

e55-aftd-ttp       iee  iee  iee  iee  iee  iee  iee  iee  iee  96 

Under    30  4  0000000000 

22000000000 

431^00000         00         0 

724_329^2_2200000 

101   225850^36_29^14_    0    0    0 

130  101   86   79   65   58   43   29   14    0 


305 

to 

399 

400 

to 

489 

490 

to 

619 

620 

to 

739 

740 

to 

869 

-528- 


870  to  1024 


1025 

to  1179 

1180 

to  1339 

1340 

and  up 

144 

130 

115 

108 

94 

86 

72 

58 

43 

29 

144 

144 

144 

144 

130 

123 

108 

94 

79 

65 

144 

144 

144 

144 

144 

144 

144 

130 

115 

101 

144 

144 

144 

144 

144 

144 

144 

144 

144 

130 

For  the  purposes  of  this  act:   (1)   A  needy  person  is  one 
who  is  eligible  for  public  assistance  under  the  laws  of  this 
state;  (2)   "Net  monthly  income"  shall  be  deemed  to  mean  one- 
twelfth  (1/12)  of  the  difference  between  the  net  income  for  the 
taxable  year  as  the  term  net  income  is  defined  in  section  84- 
4901,  subsection  ten  (10),  and  the  state  income  tax  paid  as 
determined  by  the  state  income  tax  return  filed  during  the   cur- 
rent year. 

In  those  cases  where  both  spouses  classify  as  responsible 
relatives  of  needy  persons  during  the  same  period  of  time,  the 
liability  for  contribution  of  each  of  said  spouses  during  that 
time  shall  be  considered  to  be  one-half  (1/2)  of  the  amount 
shown  in  the  scale  established  by  this  act." 


